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• Looking back 

• Looking forward 

• Heresy!  Is HSWA 1974 beginning to feel outdated?  

Topics to be covered 
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R v AH Limited and SJ – Court of Appeal March 2021 

• In health and safety prosecutions the prosecution has to 

prove, to the criminal standard, that the breach created a 

material risk

• Once that risk is proved the burden of proof switches to the 

defendant, to the civil standard, to demonstrate that it took all 

reasonably practicable steps (Section 40 HSWA).  The Court 

of Appeal had (in R v Davies 2003) previously upheld the 

legality of the reversed burden of proof

Looking Back 
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AH argued:

• Reasonable practicability is an element of the offence, not a 

defence

• Section 40 was incompatible with the presumption of 

innocence

• In Davies HSWA offences were categorised as “regulatory 

offences” rather than “truly criminal” offences – the law has 

moved on.

• The modern practicalities of investigating and prosecuting 

health and safety cases do not render proportionate a legal 

burden of proof on the defendant 

All these arguments were roundly rejected – you are still guilty 

until proven innocent!

Looking Back 
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R v Places for People Homes Limited April 2021 - this was an 

appeal against sentence

• The fine imposed (in relation to HAVS) was reduced because 

of the nature of the defendants business (essentially a social 

enterprise) meant that it should be treated as a charity and 

not a true commercial organisation

• BUT – the Court also considered how Courts should treat 

“very large organisations” (VLOs) under the Sentencing 

Guideline

• If the Court decides that a defendant is a VLO then the 

Guideline does not go up in any stepwise manner reflecting 

the proportion by which the £50 million threshold is exceeded 

– the Guideline simply does not apply 

Looking Back 
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• The consequence of this – significantly and increasing higher 

penalties (eg Southern Water fined £90 million after a guilty 

plea in July 2021; this was an environmental case but health 

and safety will follow suit)

Looking Back 
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R v Wood Treatment Limited April 2021 

• Prosecution of the company for corporate manslaughter (and 

directors for gross negligence manslaughter)

• Prosecution arose from a large explosion at Bosley Mill in 

2015 resulting in the death of four workers

• It was common ground that the explosion was caused by the 

ignition of wood dust in the air 

Looking Back 
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• It was agreed that there were four scenarios as to the 

causation of the explosion: three of those relied on the 

accumulation of wood dust which had settled in the mill over a 

period of time and then ignited.  The other scenario suggested 

that the explosion may have been caused following a sudden 

and large release of wood dust from a faulty piece of 

equipment which was not reasonably foreseeable

• CA ruled that because the non-blameworthy scenario could 

not be ruled out completely, even though it was unlikely in the 

extreme, the prosecution could not prove causation to the 

criminal standard. 

Where does that leave Corporate manslaughter? 

Looking Back 
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R v Modus Workspace Limited – Court of Appeal 10 September 

2021 

• Appeal against a fine of £1.1 million – appeal was on the 

basis that the pandemic had had significant consequences on 

the turnover and profitability of Modus which specialised in 

office conversions

• The CA ruled that the Judge was entitled to treat financial 

projections as simply projections and form a view on their 

validity.  The appeal was refused (and given very short shrift!)

The implication of this case is that if in mitigation you are going 

to plead impecuniosity or cash flow issues based on the 

pandemic any submission will need to be supported by very 

strong and forensic accountancy evidence 

Looking Back 
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Where can we expect enforcement to focus? 

• Occupational health remains a priority 

• Mental health – HSE is looking for a case to flex its muscles 

• WFH – we have all had an easy ride so far; will that continue?

• Personal prosecutions – the “custody threshold” is low

• New working practices eg the gig economy 

Looking Forward 
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Building Safety Bill 

• The Building Safety Regulator – main functions 

• Overseeing the safety and performance of buildings

• Helping and encouraging the built environment industry and 

building control professionals to improve their competence 

• Leading implementation of the new regulatory framework 

for high-rise buildings 

Looking Forward 
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Regulated buildings 

• Buildings with seven or more storeys or that are either 18 

meters or higher and either :

• Have at least two residential units; or

• Are hospitals or care homes (during design and 

construction)

If you are likely to fall within the jurisdiction of the BSR start 

preparing now

Looking Forward
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Fire Safety Act 2021 

• Made law on 29 April 2021 and expected to be in force by end 

of 2021

• Extends the RRO to include fire safety responsibilities to a 

building’s external structure 

• Increases the number and type of buildings that will be caught 

by the ambit of the RRO 

• Clarifies that the RRO would apply to the structure and 

external walls and any common parts of any building 

containing two or more sets of domestic premises 

Looking Forward
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• Introduces what can be termed “risk-based compliance” – ie 

where a Responsible Person has contravened the RRO, proof 

of compliance with any applicable risk based guidance may 

be relied on as tending to establish that there has been no 

such contravention 

• Risk based compliance is not necessarily a defence but is 

likely to be a consideration in determining the level of 

enforcement action (if any)

Looking Forward
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The Act has stood the test of time and, in many respects, 

continues to do so.  However, is it the best vehicle for dealing 

with modern trends such as:

• The gig economy 

• WFH 

• Contractual based joint ventures/other current project vehicles

DISCUSS!

HSWA 1974 – is it outdated?
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Any Questions?

Jon Cooper

Jon.cooper@bwd-uk.com

DDI : 0117 989 6596

M: 07836 504480
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