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Returning to Work
after COVID 19

Aims of the presentation
➢ To outline some of the physical issues that need to be looked at
➢ Risk assessments, working from home, vehicles and the
importance of communication and the audit trail
➢ PPE. What should you be doing in reality to be safe and compliant
➢ To understand how COVID19 liability (or any other) claims might
arise and how you might protect yourself and your business from
these.

Health and Safety
The Law

Section 2 (1)
General Duties of Employers to Employees
Prosecutions are for RISK of harm

It shall be the duty of every employer to ensure, so far
as is reasonably practicable, the health, safety and
welfare of all his employees whilst they are at work.

Health and Safety
The Law

Section 2 (1)
Employers Duty Extends to Include:

Provision of necessary information, instruction, training
and supervision to ensure so far as is reasonably
practicable, the health, safety and welfare of employees.

Health and Safety
The Law

Section 3
Duties of Employers and the Self Employed to Persons Other than
Employees

It shall be the duty of every employer and self employed
person to conduct his undertaking in such a way as to, so
far as is reasonably practicable, prevent non employees
from being affected by work activities.
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Health and Safety
The Law

Section 37
Executive Responsibilities

If a company commits an offence under HASAWA 74,
and it can be proved that the Managing Director or
similar senior officer CONNIVED OR CONSENTED to
that offence, then that officer may be personally
prosecuted.
S40 Reverse burden of proof. Ouch!

Health and Safety
Making a Claim

*The claims market
Example text appearing on ‘no win no fee websites’
*Claiming Compensation For Accidents
▪ Free Consultation with a Lawyer
▪ Easy to Use National Service
▪ Local Medical Appointment
▪ Accident Claim Experts
▪ Trusted Law Firm
▪ No Win No Fee
*Our team are experts at claiming compensation for accidents at work.
Our service is focused on your recovery and obtaining your compensation
quickly. Unsure if you have a claim or about making a claim? Then contact us.
There is no need to visit our offices, and we arrange free medical
appointments local to you.

Health and Safety
Working to the Right Level

Liability versus Criminality
➢ We know why insurers pay out and how this affects you and your premiums.
➢ A successful claims defence is likely to be sufficient to protect you from
prosecution.
➢ We can help you build that defence to give your legal representatives
something to work with.

Health and Safety
Building Your Defence

So what should be In my defence then?
➢ Evidence. Something tangible insurers can use.
➢ Health and safety policy. Risk assessments, Safe systems of work,
training records, maintenance records, formal evidence of
communication to staff, sign off confirming understanding and that
employees will adhere to it. Employee assistance programme?
➢ Accident reports, investigations, retraining, evidence of competence,
witness statements, pictures/CCTV/video.

Health and Safety
Building Your Defence

How do you prove you caught COVID at work?
➢ It won’t be enough to just say you caught it at work because it was found
at work.
➢ Three must be a causal connection between the employer’s failure and
their injury or illness. We are not sure how this is going to play out yet.

Health and Safety
Building Your Defence

What could happen?
➢ The courts might adopt the approach used in asbestos cases.
Judges have ruled that even environmental exposure to asbestos in
the general atmosphere does not diminish an employer’s legal
responsibility.

How do you prove you caught COVID at work?
▪ Can the employee prove that if it wasn’t for the employer’s breach
of duty he would not have developed the condition?;
▪ Can the employee prove that their employer’s breach of duty has
materially contributed to the development of the condition?
▪ Can the employee prove that the employer’s breach of duty has in
fact materially increased the risk of developing the condition?

Health and Safety
Building Your Defence

How do you prove you caught COVID at work?
Conclusion
➢ It is easy to see how a similar approach could be taken in respect of
claims for those who contract COVID-19, with the courts perhaps
apportioning responsibility and requiring employers to pay a
percentage of the compensation even if there is no concrete
evidence linking their failings to the development of coronavirus.

Health and Safety
History. Any cases?

What is coming and from where?
➢

Individual claims PTSD from having a temperature gun pointed to their
head in a queue for a shop/service! Other mental health claims?

➢

Allegedly millions in advertising budget for pursuing COVID claims.
Touted as the new PPI.

➢

Food industry seems to be a hotbed. Meat factory Germany 1500 +ve.
Food factory Cornwall 172+ve.

Health and Safety
History. Any cases?
What are the implications ?
Long COVID (or any other long tail disease) with a rest of life care award for a 30 year old
female earning £20K a year could knock on the door of £10,000,000?

Employers liability insurance limits may not be sufficient at £10M or £25M.

Very roughly 6% of COVID positive people are hospitalised, 20% of that 6% have died. UK
figures.

That is about 18 deaths in the German meat factory 1500 infected scenario.

30% of the 6% are showing long term lung damage. Long term mental health issues
can also be classed a disability.

How much could this cost, 27 long tail conditions?

Health and Safety
History. Any cases?

And the future? Sources of claims?
➢

In short, people with bills to pay and kids to feed.

➢

Redundancies, lack of jobs.

➢

Hospitality, pubs, clubs, restaurants, retail outlets, transport/haulage,
public transport, beauty treatments, hairdressers, entertainment
venues such as sports, cinema, the arts. Lots of people feeling very
insecure.

➢

Disgruntled employees, genuine claimants, fraudulent claimants.

Health and Safety
How much then?

What’s the catch? is there a cost?
With COVID19 there may be some additional costs
➢ Screens, tapes, sanitiser and other cleaning products
➢ Making internal movement easier, such as fitting maglocks to fire
doors
➢ Additional H&S consultancy fees for services etc
➢ Possible additional fire warden and first aid training
➢ IT bandwidth may need to be enhanced to support virtual business
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Thank you
Contact (Simon Cutmore)
D: +44 (0) 1784 608 109
M: +44 (0) 7764 929 099
Simon.cutmore@verlingue.co.uk
Sources of Information
www.nebosh.org.uk
www.iosh.co.uk
www.hse.gov.uk (The Health and Safety Executive)

