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Please note that all information contained in these slides 
was correct at the time of delivery (10.09.20).  These 
slides should not be used going forward by those that did 
not attend the presentation and therefore understand the 
context of what was said to accompany the slides.

We cannot guarantee the accuracy of the content of the 
slides after the date of delivery due to the nature of the 
law changing regularly and guidance from the Regulators 
being updated regularly. 
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Matthew Breakell
Matthew Breakell is a Partner and Head of Health and Safety 
Commercial Solutions at DACB.  He advises in relation to corporate 
criminal investigations and defending prosecutions brought by 
regulatory agencies such as the Health and Safety Executive, Local 
Authority, Environment Agency, Police, Fire Authorities ORR and 
CQC.

Matthew also represents companies and organisations facing 
Coroners Inquests as a result of fatal accidents at work or being 
associated with the accident, guiding them through the process 
and providing representation at the Inquest.

Recently Matthew has advised clients with regard to high profile 
fatal accident investigations, falls from height, legionella, trappings 
and crushing in machinery, and other work related accidents.

Matthew also assists organisations, in particular home care 
providers and care homes with investigations following deaths and 
provides representation at Inquests as well as guidance through 
the investigatory process.

Matthew has acted for Plc and FTSE 100 companies, as well as 
SME's and individuals.

Matthew also delivers training for organisations.

Matthew is a member of IOSH and a committee member for the 
Humber Branch and IOSH Consultancy Group.  He also sits on the 
Advisory Group for the HQN SafetyNetwork.

mbreakell@dacbeachcroft.com

0113 251 4813
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Consultancy Alliance

Use the link for more information about our Consultancy 
Alliance.  Receive free legal articles and invites to 
breakfast seminars.

https://bit.ly/33bMpMR

https://bit.ly/33bMpMR
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Today’s session

What we will cover:

• Potential liabilities arising

• How HSE investigate

• Sentencing Guidelines for organisations and individuals

• Recent Consultant prosecution
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Potential Liabilities Arising

o What do those engaging consultants need consultants for?

o When can consultants find themselves in a difficult position?

o What should consultants be aware of?

o Areas of law that apply.
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How HSE Investigate

o Remember HSE do NOT need an accident or incident to investigate, 
take enforcement action or prosecute;

o HSE enforce on material risk, not on harm caused

o HSE seek evidence;

– Documents

– Witness accounts

– Experts

o HSE consider evidence, prepare an internal report for PI then 
decide either;

– NFA

– Further enquiries

– IUC (following which a prosecution decision is made)
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Introduction

1. Sentencing Guidelines exist for nearly all criminal offences in 
England and Wales

2. Before February 2016 there were none for general health and 
safety offences, but there were some for Corporate Manslaughter

3. Sentencing Guidelines are guidelines Magistrates and Judges have 
to follow to ensure consistency in sentencing

4. There has to be very good reasons to deviate outside of the 
guidelines, and any deviation by a Judge automatically risks 
appeal

5. In February 2016 Sentencing Guidelines were introduced for 
health and safety and food safety offences and the Corporate 
Manslaughter guidelines were also revised

6. Prior to February 2016 total fines in England and Wales for health 
and safety cases was around £18m per year.  In 2019 due to the 
new guidelines that had increased to around £74m.



DAC BEACHCROFT

The Guidelines

o They follow a step by step approach

o Although the steps are numbered the key steps are:

1. Determining ‘culpability’

2. Determining ‘harm category’

3. Determining turnover

4. Considering aggravating and mitigating factors

5. Totality principle
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Culpability
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Harm
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Turnover

o The Court then considers an organisations turnover – NOT their 
profit or cash flow when determining the starting point for a fine.

o Turnover is categorised as follows:

– Micro £0-£2m

– Small £2m- £10m

– Medium £10m - £50m

– Large £50m plus

– Very large not defined but arguably over £250m

The starting point provides the Judge with exactly that; a starting 
point, and the range allows the Judge to move up and down based 
on aggravating and mitigating factors.

So as a case example, lets work on the basis that an organisation 
is deemed to fall within High culpability, Harm Level 2 as we work 
through the turnover charts.
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Micro

High culpability / Harm 2 means a:

Starting point of:£54,000

Range of:£30,000-£110,000
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Small

High culpability / Harm 2 means a:

Starting point of: £100,000

Range of: £50,000 - £450,000
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Medium

High culpability / Harm 2 means a:

Starting point of: £450,000

Range of: £220,000 - £1,200,000
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Large

High culpability / Harm 2 means a:

Starting point of: £1,100,000

Range of: £550,000 - £2,900,000
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Aggravating and Mitigating Factors

Caution should be exercised during the investigation as to any 
‘findings’ that could be classed as an aggravating factor.
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Totality Principle

o Once the Judge has arrived at a figure using turnover he can then 
consider other financial aspects of the organisation, however, 
Judge’s can allow time to pay fines so it should not be assumed 
that fines would be reduced simply because an organisation can’t 
afford to pay it all in one go.

o The Judge has to ensure that the fine is also proportionate to the 
offending but also the size of the organisation.
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Sentencing Guidelines for Individuals
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R (HSE) v Weal

o A safety consultant has been prosecuted for providing inadequate 
and flawed advice on noise, vibration and hazardous substances 
after it was revealed he was not qualified to give the technical and 
complex guidance.

o Clive Weal was ordered to pay £1400 for breaching section 3(2) of 
the Health and Safety at Work Act, which places the onus on a self-
employed person to conduct their undertaking in such a way as to 
ensure that they and others are not exposed to risks.

o An investigation by the Health and Safety Executive (HSE) found 
that the self-employed consultant incorrectly identified risk from 
exposure to hand arm vibration as "low" and advised to use "anti 
vibration gloves" as an appropriate control measure. He also failed 
to identify that paints containing isocyanates can cause asthma.
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Other cases

o Dermatitis 

o Exposure to silica dust

o Hazardous chemical exposure

o Trench collapse
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Concluding Remarks

o HSE clear in that Consultants owe responsibilities to their 
customers but ultimately the people for whose safety they are 
ensuring in the work place and that HSE are prepared to enforce 
this;

o Guidelines apply and consultants should be conscious of the impact 
of the guidelines, not only for themselves but for their clients;

o In these safety conscious times but also challenging times even 
more important for consultants to feel confident in their ability to 
say no to a customer rather than put themselves, their customer 
but ultimately their customers employees at risk. 
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