
gunnercooke.com

Anne Davies, Partner

E: anne.davies@gunnercooke.com

T: 07833 093 965

© gunnercooke LLP 2020   |    gunnercooke.com 

IOSH South Downs 
5.5.2020 Legal Update



Section 7 HSWA - General duties of employees at work.
It shall be the duty of every employee while at work—
a) to take reasonable care for the health and safety of himself and of other persons who may be affected by his acts -----
b) as regards any duty or requirement imposed on his employer or any other person --------, to co-operate with him so far as is 

necessary to enable that duty or requirement to be performed or complied with.

Employees at work
1. A contract of employment must exist – either written or implied. Take note of agency workers or those that are self-

employed. 
2. The employee must be “at work” when the act/omission occurred, and
3. The employee must be carrying out that work  in the course of his employment.  

Considerations for Prosecution
1. Where an employer has taken all reasonably practicable steps to avoid  an accident , prosecutors may consider that action 

should be brought against the employee. 
2. If action is to be taken against an employee, it should be considered what the systems and procedures the employer had in 

place, and whether these were followed by the employee. This includes any refresher training for systems that had not been 
recently updated. 

3. A review of the employee’s history with regard to adhering to company policies, or any similar acts/omissions previously. 

Section 7 HSWA - General duties of employees at work.



Recent Case Law
Case Year of hearing Details Sentence Source

R v Clancy Docwra Limited
and Daniel Walsh

2019 Daniel Walsh, a site supervisor and Clancy Docwra (the
principal contractor) were prosecuted following the death of
a worker. Mr Campbell was fatally injured when an excavator
mounted vibrator attached to a 35-tonne excavator struck
him. Another site operative was also almost struck, as he was
directly next to Mr Campbell. The HSE found that Mr Walsh,
who was operating the excavator at the time, failed to take
reasonable care for other persons on site.

Mr Walsh was sentenced to a 6 month
sentence, suspended for 12 months,
and ordered to pay costs of £15,000.
The company was fined £1,000,000
and ordered to pay costs of
£108,502.30.

http://www.constructionenquirer.com
/2019/08/07/clancy-docwra-fined-
1m-after-worker-killed-by-excavator/

R v Graham Mackrell
(Sheffield Wednesday Club
Secretary)

2019 Failed to take reasonable care as the Safety Officer in
respect of the arrangements for admission to the
Hillsborough Stadium and particularly in respect of turnstiles
being of such numbers as to admit at a rate whereby no
unduly large crowds would be waiting for admission.

Fined £6,500 and costs of £5,000.

Limited to a fine as the offence was
committed in 1989.

https://www.judiciary.uk/wp-
content/uploads/2019/05/Sentence-
Mackrell.pdf

R v Emma Rush 2019 The lifeguard in charge of the swimming session. Community service http://www.hse.gov.uk/prosecutions/
breach/breach_details.asp?SF=BID&S
V=4594968001

R v Francis Yardy 2019 An employee used a potato box attached to a forklift truck to
lift an apprentice 4m high in order to carry out electrical
repairs. The apprentice subsequently fell and sustained
broken ribs and a punctured lung. The Employer of both has
carried out a risk assessment, and purchased suitable
equipment for the work at height to be carried out. This was
not used by the employee undertaking the work.

Fined £2,000, costs of £560.40. https://www.shponline.co.uk/in-
court/fine-after-apprentice-fell-from-
potato-box/

R v Robert Harvey 2019 Sole Director and employee of Front Row Builders Ltd
sentenced after worker pinned against the wall of an
excavation pit by excavator bucket. The worker died of blunt
force injuries to his chest and abdomen. RH had failed to
undertake a sufficient assessment of the risks to those who
had bene instructed to work with him. RH also failed to have
the appropriate training to use the long reach excavator.

10 month custodial sentence. https://press.hse.gov.uk/2019/10/16/
sole-director-jailed-after-employee-
killed-by-excavator/

http://www.constructionenquirer.com/2019/08/07/clancy-docwra-fined-1m-after-worker-killed-by-excavator/
https://www.judiciary.uk/wp-content/uploads/2019/05/Sentence-Mackrell.pdf
http://www.hse.gov.uk/prosecutions/breach/breach_details.asp?SF=BID&SV=4594968001
https://www.shponline.co.uk/in-court/fine-after-apprentice-fell-from-potato-box/
https://press.hse.gov.uk/2019/10/16/sole-director-jailed-after-employee-killed-by-excavator/


1. Where an offence -------- committed by a body corporate is proved to have been committed with the consent or connivance 
of, or to have been attributable to any neglect on the part of, any director, manager, secretary or other similar officer of the
body corporate or a person who was purporting to act in any such capacity, he as well as the body corporate shall be guilty 
of that offence and shall be liable to be proceeded against and punished accordingly.

Consent and connivance imply both knowledge and a decision made on such knowledge - [1996] 2 Cr.App.Rep. 320.

Individuals within a body corporate

R v Boal [1992] 3 All ER 177 – A temporary manager brought in for a week was not a responsible officer for fire precautions’ 
breaches. Simon Brown J. said: "The intended scope of s.23 (the provision analogous to s.37) is, we accept, to fix with criminal
liability only those who are in a position of real authority, the decision-makers within the company who have both the power and
responsibility to decide corporate policy and strategy. It is to catch those responsible for putting proper procedures in place; it is 
not meant to strike at underlings."
Armour v Skeen [1977] IRLR 310 – A workman fell to his death while repairing a bridge. Mr Armour was Director of Roads for 
Strathclyde regional Council and had not prepared a written safe system of work for bridge repairs. He was responsible for 
preparing the document, and he had failed to do so. Although title of Director of Roads is not a Director, his role came within the 
category of “manager, secretary or other similar officer of the body corporate”. 

Section 37 HSWA - Offences by bodies corporate.



Considerations for prosecution
a) The evidence collected against the company and the individuals involved.
b) An understanding of the management structure of the body corporate.
c) Would a prosecution make the individuals aware of the seriousness of their duties and responsibilities? Any prosecution of an individual

should be justified.
d) Questions that may be relevant include:
e) did the director/senior manager have effective control over the matter?
f) did s/he have (or ought s/he to have had) knowledge of the circumstances surrounding the event?
g) did s/he fail to take obvious steps to prevent the event?
h) has s/he had previous advice/warnings?
i) was there previous advice to the company?
j) is responsibility shared between more than one level of management?

Prosecution against Individual, Body Corporate or both?
1. A company can be prosecuted under HSWA 1974.
2. To prosecute an individual only, and not the company, there must be evidence which shows that the company committed an offence, in

addition to evidence of consent, connivance or neglect by the individual.
3. Parallel proceedings can be brought against the body corporate, and the prosecutions should, where possible run together.
4. Individuals that are within the “manager, secretary or other similar officer of the body corporate or a person who was purporting to act in any

such capacity” group, remain subject to the general duties placed upon employees under s7 HSWA.
Directors disqualification
A director convicted under s37 HSWA can be disqualified from being a director for up to 15 years (s2(2) Company Directors Disqualification Act
1986.

Section 37 HSWA - Offences by bodies corporate.



Recent Case Law
Case Year of hearing Details Sentence Source

R v Clifford Smith 2019 In August 2018 an inspector noticed 3 men working on a pitched roof of a
2-storey house in West Sussex, without any edge protection. The HSE
found that the company’s failure to ensure work at height was carried out
safely was attributable to Clifford Smith, the Director. This was not the
first time the HSE had experienced poor working practices from G&S
Roofing and Clifford Smith.

Mr Smith plead guilty to s37 HSWA and was
sentenced to 6 months in prison, suspended
for 12 months. He was ordered to do 200
hours of unpaid work and has been
disqualified from being a director for 3 years.

https://press.hse.gov.uk/2019/12/05/d

irector-of-gs-roofing-ltd-sentenced-

following-unsafe-roofing-work/

R v Peter Kiely 2019 Mr Kiely was the director of a company when the results of an asbestos
survey identified the presence of asbestos. The Company failed to ensure
suitable contractors were used to carry out the asbestos removal and
demolition. No record of a notification to the HSE to remove asbestos had
been received for the site.

Mr Kiely plead guilty to s37 HSWA in
relation to the company’s failing of regulation
4(1) CDM Regs. He was fined £6,500 and
ordered to pay costs of £7,000. The
Company plead guilty to Reg 4(1) CDM Regs
and was fined £170,000.

https://www.judiciary.uk/wphttps://pre

ss.hse.gov.uk/2019/05/30/construction

-company-and-director-fined-for-

unsafe-removal-of-asbestos/-

content/uploads/2019/05/Sentence-

Mackrell.pdf

R v Robert Baldwin 2019 A worker was attempting to clear a blockage in a machine when he became
entangled in the rotating shaft. The machine went through a number of
hands before being bought by Mayfair Developments Group Ltd, who
worked on and repaired the machine. The machine was then sold to
Baldwin Skips without instructions of a manual. Baldwin Skips’ worker died
thereafter. Robert Baldwin was found guilty of neglect in failing to
discharge a duty under the HSWA, in a prosecution brought by the CPS.

Mr Baldwin was sentenced 12 months
imprisonment. In the same case Baldwin Skip
Hire plead guilty to a charge under the
HSWA and was fined £75,000.

https://press.hse.gov.uk/2019/10/30/la

ndscape-service-company-fined-for-

selling-unsafe-machinery-which-was-

involved-in-the-death-of-a-worker/

R v Alwyn Griffith
Hughes Thomas

2019 3 employees developed and reported symptoms of HAVS but no action
was taken by the company. The RA did not identify the exposure to
vibration and had used out of date data. There was no health surveillance
in place until 2016, and employees were not made aware of the symptoms
or HAVS. When the symptoms were reported, the company failed to take
action.

The Director of the company plead guilty to
s37 HSWA. He was given a 12-week
custodial sentence, suspended for 1 year, a
12 week curfew and ordered to pay costs of
£3,560.

https://press.hse.gov.uk/2019/08/01/c

ompany-and-director-sentenced-after-

multiple-workers-diagnosed-with-hand-

arm-vibration-syndrome/

R v Daniel Clarke 2019 Daniel Clarke, the Director of Pure Flame Solutions installed an oil-fired
boiler in an out-building of a house. On 14 December 2016, a
subcontractor working nearby was seriously burned on 55% of his body
when the weld on the boiler failed, releasing steam. Mr Clarke carried out
the installation in a way contrary to the manufacturers’ installation
instructions.

Mr Clarke plead guilty to s3(1) (by virtue of
s37) HSWA. He was ordered to undertake
150 hours of unpaid work in the community
over the next 12 months and ordered to pay
costs of £2,603.

https://press.hse.gov.uk/2019/05/10/d

irector-and-boiler-installation-company-

fined-after-sub-contractor-suffers-

serious-burns/

https://press.hse.gov.uk/2019/12/05/director-of-gs-roofing-ltd-sentenced-following-unsafe-roofing-work/
https://www.judiciary.uk/wp-content/uploads/2019/05/Sentence-Mackrell.pdf
https://press.hse.gov.uk/2019/10/30/landscape-service-company-fined-for-selling-unsafe-machinery-which-was-involved-in-the-death-of-a-worker/
https://press.hse.gov.uk/2019/08/01/company-and-director-sentenced-after-multiple-workers-diagnosed-with-hand-arm-vibration-syndrome/
https://press.hse.gov.uk/2019/05/10/director-and-boiler-installation-company-fined-after-sub-contractor-suffers-serious-burns/


Recent Case Law
Case Year of hearing Details Sentence Source

R v Kulvinder Singh 2019 A building development company demolished a pub without appropriate action
taken to ensure members of the public were not in danger of harm. There was no
SSOS, no asbestos survey had been completed, and the company had not organised
for the gas and electricity supplies to be properly disconnected on site. There were
no fencing or hoarding around the site, despite being on a busy road with a primary
school 200m away.

The Director plead guilty to s37 HSWA
and was fined £5,000 and ordered to pay
£1,000 costs. The Company plead guilty
to s3(1) HSWA and was fined £20,000
and ordered to pay £1,000 costs.

https://press.hse.gov.uk/2019/10/16/p

roperty-development-company-and-

director-prosecuted-after-unsafe-

demolition-work/

R v Michael Toon 2019 Employee struggled with a manoeuvre with a telehandler and the machine became
stuck. With the engine running and the door blocked he climbed out through the
window to allow Mr Toon to free the machine. However, the machine moved
unexpectedly, and Justin was crushed between the machine and a gate post. Justin
was unconscious in hospital for some weeks and has never fully recovered from his
crush injuries. The investigation found several serious long-term faults with the
telehandler including some relating to braking.

Mr Toon pleaded guilty to breaching s37,
given 120 hours unpaid work community
order and ordered to contribute to costs
of £1,500.

https://press.hse.gov.uk/2019/09/17/d

irector-of-waste-company-convicted/

R v Hafeez Ghafoor 2019 An employee of R K United Ltd was using a lorry loader crane to deliver a load of
soil to a new house on Otley Road, in Leeds. As he brought the crane arm down, his
left arm was impaled on a spike which was protruding from the control system. The
impact caused several bones in his arm to be shattered. An investigation by the
Health and Safety Executive (HSE) found the crane had severe defects, including a
disabled safety system, and part of the safety guard around the controls had been
cut off, leaving the spike on which his arm was impaled. In addition, the worker had
not received appropriate training to operate the lorry loader crane.

Mr Ghafoor pleaded guilty to breaching
s37 and was given a 12-month prison
sentence suspended for 2 years and
ordered to complete 200 hours of
community service.

https://press.hse.gov.uk/2019/09/16/c

ompany-director-fined-after-worker-

impaled-on-a-spike/

R v Peter Andrew
Jason Kiely

2019 Peter Kiely was a director of Sherwood Homes Ltd, both of which were prosecuted
following unsafe removal of asbestos. A survey indicated the presence of asbestos;
however this had not been budgeted for regarding costs or time. The HSE’s
investigation highlighted that SHL failed to ensure suitable contractors were used to
remove the asbestos, the works were not identified to the HSE, and there was no
record of how the removal or disposal works were completed.

Mr Kiely pleaded guilty to s37 HSWA
1974, and was fined £6,500 and ordered
to pay costs of £7,000.

https://www.shponline.co.uk/in-

court/company-and-director-in-court-

for-unsafe-asbestos-removal/

http://www.hse.gov.uk/Prosecutions/ca

se/case_details.asp?SF=CN&SV=45637

62

R v Alan David
Hurst

2019 Mr Hurst was the Managing Director of A D Hurst and Son Commercial Ltd. Both
the company and Mr Hurst were prosecuted following the death of an employee.
The employee was working in a vehicle inspection put when a single decker bus fell
from jacks supporting it, killing him instantly. Both had failed to provide a safe
system of work for replacing the brake shoes and fittings of the coach.

He was sentenced to 6 months prison
sentence, suspended for 18 months.

https://www.wisbechstandard.co.uk/ne

ws/a-d-hurst-50k-fine-over-worker-s-

death-upwell-1-5893170

https://press.hse.gov.uk/2019/10/16/property-development-company-and-director-prosecuted-after-unsafe-demolition-work/
https://press.hse.gov.uk/2019/09/17/director-of-waste-company-convicted/
https://press.hse.gov.uk/2019/09/16/company-director-fined-after-worker-impaled-on-a-spike/
https://www.shponline.co.uk/in-court/company-and-director-in-court-for-unsafe-asbestos-removal/
http://www.hse.gov.uk/Prosecutions/case/case_details.asp?SF=CN&SV=4563762
https://www.wisbechstandard.co.uk/news/a-d-hurst-50k-fine-over-worker-s-death-upwell-1-5893170


Recent Case Law
Case Year of hearing Details Sentence Source

R v Gaskell 2018 Managing Director, Mr Gaskell, Gaskells (North West) and the maintenance manager
were all sentenced after pleading guilty following the death of an employee who
was fatally crushed by a baling machine’s hydraulic ram.

Mr Gaskell was sentenced to 8 months in
prison. The Company was fined
£700,000 with a costs order of £99,886.
The maintenance manager was
sentenced to a 4-month sentence
suspended for 2 years. Mr Jukes the
Operations and H&S Manager
maintained his innocence but was found
guilty of breaching s7 HSWA and
sentenced to 9 months imprisonment. Mr
Jukes appealed his conviction based on
litigation privilege; however this appeal
was dismissed.

https://www.healthandsafetyatwork.co

m/news-and-prosecution/jonathan-

gaskell-jailed-waste-baler-fatality

http://www.hse.gov.uk/Prosecutions/ca

se/case_details.asp?SF=CN&SV=44080

27

R v Harun Rashid, 
Mohammed Abdul 
Kuddus, RS 
Takeaway Limited 
T/A The Royal Spice 
2018 WL 
05850932

2019 Sole Director and owner of a food takeaway business pleaded guilty, and the
manager/ex-owner was found guilty of breaching ss. 3(1), 33(1)(a) and 37 HSWA
1974. A schoolgirl suffered an allergic reaction and died after eating a meal
containing peanuts. When ordering the meal online, the girl had entered “prawns,
nuts” in the comment section. Mr Rashid saw the order, and did not comment to
the chef or the now owner Mr Kuddus about the comment. He also did not make
Mr Kuddus aware following a call from the child’s parent about an allergic reaction.

Mr Rashid was sentenced to 6 months on
Count 1 (in relation to s37), although he
was sentenced to a total of 3 years
imprisonment with concurrent sentences.
Mr Kuddus was sentenced to 5 months
for Count 1, and a total of 2 years to run
concurrently. Mr Kuddus appealed his
conviction in relation to Count 3 (gross
negligence manslaughter) and this
conviction was quashed. ([2019] EWCA
Crim 837)

R v Winterton 2019 A labourer died following the collapse of a trench. There were a number of co-
defendants. The Company was convicted of H&S offences, and another individual
was also convicted of H&S offences, and acquitted of manslaughter. The
construction manager with overall responsibility for H&S at a site argued that there
was no evidence that he had seen the trench being dug in an unsafe way. The
prosecution argument was that the accident was entirely foreseeable and
preventable and the accident was the result of the construction manager’s gross
negligence. A local water employee had also warned of the trench’s instability the
day before the accident.

Mr Winterton was sentenced to 12
months imprisonment for counts 8-10 (in
relation to s37). This was to run
concurrently with his 4 years
imprisonment for gross negligence
manslaughter (Count 7). He appealed his
sentence in relation to count 7, and the
appeal was dismissed. ([2018] EWCA
Crim 2435)

https://www.healthandsafetyatwork.com/news-and-prosecution/jonathan-gaskell-jailed-waste-baler-fatality
http://www.hse.gov.uk/Prosecutions/case/case_details.asp?SF=CN&SV=4408027


Health and Safety Executive Prosecutions - Companies fined £200k+ - as up to 
10 January 2020

Case/Breach Defendant's Name Hearing Date Result Fine (£) Act or Regulation

44443250/01 Merlin Attractions Operations Limited 27/09/2016 Guilty-Fine 5,000,000.00
Health and Safety At Work Act 

1974 / 3 / 1

43641090/03 Balfour Beatty Utility Solutions Limited 05/05/2016 Guilty-Fine 2,600,000.00
Health and Safety At Work Act 

1974 / 3 / 1

45098710/01 Valero Energy UK Ltd 06/06/2019 Guilty-Fine 2,500,000.00
Health and Safety At Work Act 

1974 / 2 / 1

45098710/02 Valero Energy UK Ltd 06/06/2019 Guilty-Fine 2,500,000.00
Health and Safety At Work Act 

1974 / 3 / 1

44765440/01 Porvi Construcciones y Contratas S.L. 30/11/2017 Guilty-Fine 2,500,000.00
Health and Safety At Work Act 

1974 / 2 /

44110110/01 National Grid Gas PLC 08/12/2015 Guilty-Fine 2,000,000.00
Health and Safety At Work Act 

1974 / 3 / 1

44271470/01 Bakkavor Group Limited 28/04/2017 Guilty-Fine 2,000,000.00
Health and Safety At Work Act 

1974 / 2 / 1

44348630/02 Warburtons Limited 18/01/2017 Guilty-Fine 2,000,000.00
Work at Height Regulations 

2005 / 6 / 3

44653980/01 Warburtons Limited 03/07/2017 Guilty-Fine 1,900,000.00
Provision and Use of Work 

Equip Regs 1998 / 11 /

45409700/01 Karro Food Group Limited 22/03/2019 Guilty-Fine 1,866,000.00
Health and Safety At Work Act 

1974 / 2 / 1

https://resources.hse.gov.uk/convictions-history/breach/breach_details.asp?SF=BID&SV=4444325001
https://resources.hse.gov.uk/convictions-history/breach/breach_details.asp?SF=BID&SV=4364109003
https://resources.hse.gov.uk/convictions/breach/breach_details.asp?SF=BID&SV=4509871001
https://resources.hse.gov.uk/convictions/breach/breach_details.asp?SF=BID&SV=4509871002
https://resources.hse.gov.uk/convictions-history/breach/breach_details.asp?SF=BID&SV=4476544001
https://resources.hse.gov.uk/convictions-history/breach/breach_details.asp?SF=BID&SV=4411011001
https://resources.hse.gov.uk/convictions-history/breach/breach_details.asp?SF=BID&SV=4427147001
https://resources.hse.gov.uk/convictions-history/breach/breach_details.asp?SF=BID&SV=4434863002
https://resources.hse.gov.uk/convictions-history/breach/breach_details.asp?SF=BID&SV=4465398001
https://resources.hse.gov.uk/convictions/breach/breach_details.asp?SF=BID&SV=4540970001


Health and Safety Executive Prosecutions - Companies fined £200k+ - as up to 
10 January 2020

Case/Breach Defendant's Name Hearing Date Result Fine (£) Act or Regulation

44280730/01 Tata Steel UK Limited 26/07/2016 Guilty-Fine 1,800,000.00
Health and Safety At Work Act 

1974 / 2 / 1

44477230/03 Tronox Pigment UK Limited 31/10/2016 Guilty-Fine 1,800,000.00
Health and Safety At Work Act 

1974 / 2 / 1

45474960/01 Celsa Manufacturing (UK) Limited 04/10/2019 Guilty-Fine 1,800,000.00
Management of Health & Safety at 

Work Regulations 1999 / 3 / 1

44616200/01 South West Water Ltd 21/04/2017 Guilty-Fine 1,800,000.00
Health and Safety At Work Act 

1974 / 2 / 1

44874440/01 Kier Integrated Services Limited 15/12/2017 Guilty-Fine 1,800,000.00
Health and Safety At Work Act 

1974 / 3 / 1

43697310/02 DRAX Generation Enterprise Limited 31/05/2016 Guilty-Fine 1,750,000.00
Health and Safety At Work Act 

1974 / 0 /

44391580/01 Essar Oil (UK) Limited 03/04/2017 Guilty-Fine 1,650,000.00
Control of Major Accident Hazards 

Regulations 1999 / 4 /

44386180/03 Foodles Production (UK) Limited 26/07/2016 Guilty-Fine 1,600,000.00
Health and Safety At Work Act 

1974 / 3 / 1

41949820/01 Total UK Limited 16/07/2010 Guilty-Fine 1,500,000.00
Health and Safety At Work Act 

1974 / 2 / 1

41949820/02 Total UK Limited 16/07/2010 Guilty-Fine 1,500,000.00
Health and Safety At Work Act 

1974 / 3 / 1

https://resources.hse.gov.uk/convictions-history/breach/breach_details.asp?SF=BID&SV=4428073001
https://resources.hse.gov.uk/convictions-history/breach/breach_details.asp?SF=BID&SV=4447723003
https://resources.hse.gov.uk/convictions/breach/breach_details.asp?SF=BID&SV=4547496001
https://resources.hse.gov.uk/convictions-history/breach/breach_details.asp?SF=BID&SV=4461620001
https://resources.hse.gov.uk/convictions-history/breach/breach_details.asp?SF=BID&SV=4487444001
https://resources.hse.gov.uk/convictions-history/breach/breach_details.asp?SF=BID&SV=4369731002
https://resources.hse.gov.uk/convictions-history/breach/breach_details.asp?SF=BID&SV=4439158001
https://resources.hse.gov.uk/convictions-history/breach/breach_details.asp?SF=BID&SV=4438618003
https://resources.hse.gov.uk/convictions-history/breach/breach_details.asp?SF=BID&SV=4194982001
https://resources.hse.gov.uk/convictions-history/breach/breach_details.asp?SF=BID&SV=4194982002


Sentencing guidelines page 6

“Normally only information relating to the organisation before the court will be relevant, unless it can be demonstrated to the

court that the resources of a linked organisation are available and can properly be taken into account.”

Questions when considering the resources of a “linked organisation”

• To what extent does the parent company oversee the functions of the subsidiary;

• Is there an overlap between directors of the board at parent and subsidiary level;

• Do the parent and the subsidiary operate in the same industry;

• Is there an overlap in procedures between the parent and subsidiary;

• To what extent can it be said for the parent to have “superior knowledge” of the relevant aspect of that industry;

• To what extent are the finances of the parent and subsidiary interdependent;

• What control does the parent exercise over the subsidiary;

• To what extent does the parent supervise the functions of the subsidiary.

Sentencing guidelines – linked organisations:



Tata Steel appeal - June 2017 

• Loss making business and parent company support

• An exceptional case where resources of Parent
Company taken into account

• Note Company accounts and “going concern”
statements

• Recognising the economic reality – Tata’s losses borne
by Parent Company



Faltec Europe Limited Appeal - March 2019 

• Fact specific enquiry into the economic realities

• Separate corporate personality recognised

• What did the company accounts say re Parent Company
financial support ?

• Exceptional to find resources of linked organisation fall to
be considered



NPS London Ltd – February 2019

• When to consider resources of linked organisation

• If small organisation – start with the relevant table regardless
of size of parent Company

• Fine not reduced as NPS a linked organisation



Bupa Care Homes (BNH) Ltd –
December 2019

• Must respect company law principles

• Cannot take into account Parent Company resources in
calculating the Turnover of the Defendant

• This was not a special case such as Tata or NPS

• A wealthy Parent Company is no reason to increase the fine

• No evidence the parent Company supported the subsidiary
to ensure it was able to be a “going concern”



Being prepared for a health & 
safety crisis

- Anticipate

- Create a plan

- Identify the crisis team

- Take responsibility

- Be transparent and accurate

- Lead the narrative

- Media response

- Rigorous preparation and testing

- An apology is not an admission of wrongdoing 

© gunnercooke LLP 2019   |    gunnercooke.com 



Why investigate:

- Legal reasons

- Learning from an incident

Which incidents should be investigated:

- How to triage 

When to investigate:

- Procedure for notification 

- Avoid focusing only on harm

- Consider the risks created

Planning the investigation



© gunnercooke LLP 2019   |    gunnercooke.com 

- Dominant purpose

- Contemplation of litigation

- Parallel civil proceedings – how to manage?

- Experts reports – how to commission?

- Loss adjusters

- Insist on discipline 

- How to keep records

Litigation Privilege



Setting up the investigations team

- Who should lead?

- Do they have authority?

- Other team members

- Skill set

- Management

- Work force

- Administrative support

- Structure for receiving and storing information

- Action plan 



© gunnercooke LLP 2019   |    gunnercooke.com 

- What does your plan say?

- Has it been tested?

- What are the internal controls?

- PR – do they understand litigation PR?

Handling the Media



Reporting to enforcement bodies

- Know the RIDDOR Regulations

- Understand the roles of Police / HSE / LA

- Know powers of Police and HSE Inspectors

- Manage the visits from the enforcement bodies

- What does your emergency plan state?
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- Physical information

- Documents

- Equipment

- People

- Keep your notes

Gathering information



Interviewing witnesses

- Plan and prepare

- Is the witness fit to be interviewed?

- Explain purpose

- Does privilege need to be explained?

- Ask open questions

- Do not make assumptions

- Draft a statement and review with witness



- Follow your plan

- Consider litigation privilege

- Do not create unnecessary communications

- Provide evidence based information

- Focus on telephone updates

Keeping the Board informed



- Follow the company format

- Keep to facts 

- Use photographs / diagrams

- Short sentences

- Analyse

- Job factors

- Human factors

- Organisational factors

- Plant and equipment factors

- Recommendations

- Timeline

- Owners

- Any trends?

Drafting investigation report



General duties of employers.

These provisions refer to “reasonably practicable”. The definition set out by the Court of Appeal (in its judgment in Edwards v.
National Coal Board, [1949] 1 All ER 743) is:

“‘Reasonably practicable’ is a narrower term than ‘physically possible’ … a computation must be made by the owner in which the 
quantum of risk is placed on one scale and the sacrifice involved in the measures necessary for averting the risk (whether in
money, time or trouble) is placed in the other, and that, if it be shown that there is a gross disproportion between them – the risk 
being insignificant in relation to the sacrifice – the defendants discharge the onus on them.”

Reducing a risk to ALARP is about weighing the risk against the sacrifice needed to further reduce it. The decision is weighted in 
favour of health and safety because there is a presumption that the duty-holder should implement the risk reduction measure. To 
avoid having to make this sacrifice, the duty-holder must be able to show that it would be grossly disproportionate to the 
benefits of risk reduction that would be achieved. Thus, the process is not one of balancing the costs and benefits of measures 
but, rather, of adopting measures except where they are ruled out because they involve grossly disproportionate sacrifices.

The Management of Health and Safety at Work Regulations 1999(MHSW), provides for risk assessments to be undertaken. The 
current change in the working environment arising from Covid-19 requires Reg 3 to be followed. 



General duties of employers & self-employed to persons other than their employees.

(3) Any assessment such as is referred to in paragraph (1) or (2) shall be reviewed by the employer or self-employed person who 
made it if—

a) there is reason to suspect that it is no longer valid; or
b) there has been a significant change in the matters to which it relates; and where as a result of any such review changes 

to an assessment are required, the employer or self-employed person concerned shall make them.

We would expect to see in the RA clear and detailed  reference to the principals of prevention as set out in schedule 1 below.  

(This Schedule specifies the general principles of prevention set out in Article 6(2) of Council Directive 89/391/EEC)(1)
a) avoiding risks;
b) evaluating the risks which cannot be avoided;
c) combating the risks at source;
d) adapting the work to the individual, especially as regards the design of workplaces, the choice of work equipment and the 

choice of working and production methods, with a view, in particular, to alleviating monotonous work and work at a 
predetermined work-rate and to reducing their effect on health;

e) adapting to technical progress;
f) replacing the dangerous by the non-dangerous or the less dangerous;
g) developing a coherent overall prevention policy which covers technology, organisation of work, working conditions, social 

relationships and the influence of factors relating to the working environment;
h) giving collective protective measures priority over individual protective measures; and
i) giving appropriate instructions to employees.
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