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Health and Safety 
An introduction to compliance, 

consequence and claims defensibility 

Aims of presentation 
 
• To understand the importance of documentation necessary for claims 

defence or unnecessary costs limitation  
• To be aware of the implications of non compliance with the law 
• To be aware of the relationship between accidents and insurance 

payouts 
• To understand the importance of risk assessment, safe systems of 

work and accident investigation in defence of claims 
 



Health and Safety 
An introduction  



Health and Safety 
An introduction  

      Typical Losses in insurance 

• Slips, trips and falls (broken bones) 
• Manual handling hazards (strained backs) 
• Mechanical handling incidents (tippers, FLT, ride-ons) 
• Machinery issues (trapped fingers, dropping, changing parts, 

shearing off) 
• Sharps and punctures (nails, spades, jackhammers) 
• Electrical issues (shock) 
• Noise and stress are beginning to put in an appearance 

 



Health and Safety 
The Law  

 Section 2 (1) 
 General Duties of Employers to Employees 

It shall be the duty of every employer to ensure, 
so far as is reasonably practicable, the health, 
safety and  welfare of all his employees whilst 
they are at work. 
 



 
TÖÖ-OHUTUS 
Sissejuhatus 

 
An Introduction  

 Sektsioon 2 (2)c 
 TÖÖANDJA KOHUSTUSED ON MUUHULGAS ALLJÄRGNEVAD: 

Vajaliku informatsiooni jagamine, õpetus, 
treenimine ja järelvalve, et kindlustada 
mõistlikkuse piirides töötajate tervis, ohustus 
ja heaolu.  



Health and Safety 
The Law  

 Section 2 (2)c 
 Employers duty extends to include: 

Provision of necessary information, 
instruction, training and supervision to ensure 
so far as is reasonably practicable, the health, 
safety and welfare of employees. 
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Health and Safety 
The Law  

 Section 37 
 Executive responsibilities 

If a company commits an offence under HASAWA 
74, and it can be proved that the Managing 
Director or similar senior officer CONNIVED OR 
CONSENTED to that offence, then that officer 
may be personally prosecuted. Director’s and 
officer liability insurance may be in force to cover 
you. 
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THE LAW 

STATUTE LAW 
(CRIMINAL) 

HEALTH AND 
SAFETY AT WORK 

ACT 1974 

DELEGATED LEGISLATION 
SOME EXAMPLES 

COSHH 
MANUAL 

HANDLING 
REGS 

PUWER DSE 
ELECTRICITY 

AT WORK 
REGS 

COMMON LAW 
(CIVIL) 

DUTY OF 
CARE 

BREACH OF 
DUTY OF CARE 

NEGLIGENCE 

INSURANCE 
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The Law 
Breaking the 

Law 

Criminal 

Break Law 

Defence 

 
Criminal 

Prosecution 
(The Crown) 

 

Guilty Not Guilty 

Fine/Prison Acquitted 

Insurance does 
not pay 

Civil 

Duty of Care Owed 

Breach of Duty 

Sue for Negligence 
(Plaintiff) 

Defence 

Liable or 
Partially Liable 

Not Liable 

Damages/ 
Compensation 

(Money) 

No Further 
Action 

Insurance 
Pays 



• New guidelines are now used (from 1st February 
2016) to guide courts in sentencing on Health and 
Safety Offences. 

• The fines have increased dramatically and are 
based on turnover. 

• Applies to judgments after 1st February 2016 
(date of offence does not matter). 
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The Law 



Seriousness of harm RISKED (can be upgraded for actual harm) 

Level A – most serious Level B Level C – least serious 

High likelihood of 
harm 

Harm Category 1 Harm Category 2 Harm Category 3 

Medium likelihood 
of harm 

Harm Category 2 Harm Category 3 Harm Category 4 

Low likelihood of 
harm 

Harm Category 3 Harm Category 4 Harm Category 4 (start 
toward bottom of 

category) 

Health and Safety 
The Law  



Medium Turnover or equivalent: between £10 million and £50 million 

Starting point Category range 

Very high culpability Harm category 1 £1,600,000 £1,000,000 – £4,000,000 

Harm category 2 £800,000 £400,000 – £2,000,000 

Harm category 3 £400,000 £180,000 – £1,000,000 

Harm category 4 £190,000 £90,000 – £500,000 

High culpability Harm category 1 £950,000 £600,000 – £2,500,000 

Harm category 2 £450,000 £220,000 – £1,200,000 

Harm category 3 £210,000 £100,000 – £550,000 

Harm category 4 £100,000 £50,000 – £250,000 

Medium culpability Harm category 1 £540,000 £300,000 – £1,300,000 

Harm category 2 £240,000 £100,000 – £600,000 

Harm category 3 £100,000 £50,000 – £300,000 

Harm category 4 £50,000 £20,000 – £130,000 

Low culpability Harm category 1 £130,000 £75,000 – £300,000 

Harm category 2 £40,000 £14,000 – £100,000 

Harm category 3 £14,000 £3,000 – £60,000 

Harm category 4 £3,000 £1,000 – £10,000 
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• In March 2017 Whirlpool UK Appliances Limited 
was fined £700,000 following the death of one of 
its contractors. The Company pleaded guilty to a 
breach of Section 3(1) of the Health and Safety at 
Work etc. Act 1974, which places an obligation on 
employers to ensure that, so far as is reasonably 
practicable, those that are not in their 
employment are not exposed to risks to their 
health or safety. 

Health and Safety 
Sentencing in a spin 



The fine was appealed and ultimately reduced to 
£300,000. This looked at the factors considered 
during the appeal and this will have an impact on 
future cases particularly for large and very large 
organisations where low profitability may be a 
factor. 

Health and Safety 
Sentencing in a spin 



• As the HSE impetus for successful convictions 
increases, successful defence of a civil claim gets 
harder? 

• A successful criminal prosecution against you is 
evidence of a civil breach and renders any 
defence to an insurance claim ineffective. 

• Awards are increasing and the standard insurance 
limits (£10M?) may not be enough. £25M? 

 

Health and Safety 
How does this fit in with insurance claims? 



Health and Safety 
Current injury guidelines  

(c) Less Serious Leg Injuries 

(i) Fractures from which an Incomplete Recovery is Made 
or Serious Soft Tissue Injuries 

In the case of fracture injuries, the injured person will 
have made a reasonable recovery but will be left with a 
metal implant and/or defective gait, a limp, impaired 

mobility, sensory loss, discomfort or an exacerbation of a 
pre-existing disability. This bracket will also involve 
serious soft tissue injuries to one or both legs causing 
significant cosmetic deficit, functional restriction and/or 
some nerve damage in the lower limbs. 

£13,650 to 
£21,100 

£15,020 to 
£23,210 

(ii) Simple Fracture of a Femur with No Damage to 
Articular Surfaces 

£6,925 to 
£10,700 

£7,620 to 
£11,770 

 



Health and Safety 
A civil engineering company example 

      XXXXX insurance costs – £878,000.00  

• Over 3 years. 2 claims in excess of £250,000 each 

• Lack of sound accident investigation and defence 
paperwork seems to be a common factor 

• Site management may be a factor  
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Uncontrolled practices 
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Uncontrolled practices 
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Health and Safety 
What Ogden tables mean to you  

   A thirty year old female who is disabled in an accident and cannot work again.  

 She has no educational qualifications and it is determined she would have earned £20,000 a 

year until retirement at 65.  

 Rest of life care is determined to be £100,000 a year.  

 Under the current 2.5% discount rate the total sum award (consisting of Loss of Earnings and 

Cost of Care) would result in a lump sum award of £3,414,350.  

 With the new discount rate of -0.75%, we estimate that this would increase to £8,480,400.  

 The greatest insurance impacts within the Commercial sector will therefore be to those 

policyholders with higher potential for large injury claims and/or those who choose to insure 

only for large losses, as these costs will be disproportionately affected by increases in large 

awards resulting from the Discount Rate reduction.  



Health and Safety 
So what can you do? 

     Check your processes and audit trails 

• A lot of these issues are largely 
preventable. Simply and effectively. 

• Our role relates to the insurance aspect. 
We are not lawyers or medical experts. 

• But we do know how it works and we are 
on the end of a telephone. 



Health and Safety 
Working to the right level  

      Liability versus criminality 

• We know why insurers pay out and how this 
affects you and your premiums. 

• A successful claims defence is likely to be 
sufficient to protect you from prosecution. 

• You need to build that defence to give your 
legal representatives something to work with. 

• You might need some help.  



Health and Safety 
Your business is a bit like a castle  
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FNOL = Early warning 

      First notification of loss 

 

 



Health and Safety 
FNOL = Early warning 

      First notification of loss 

• Tell your broker straightaway, same day if possible. 
• This allows insurers to take proactive measures 

such as private medical care, support, recovery 
care and post incident support to get the injured 
party back on their feet. 

• Get in there before the ambulance chasers and 
before those fees start to mount up. It’s a benefit 
to your employees as well as you. You might like to 
highlight the existence of this benefit. 
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Building your castle 

      So what should be in my defence then? 

• Evidence. Something tangible insurers can use 
• Health and safety policy. Risk assessments, Safe 

systems of work, training records, maintenance 
records, formal evidence of communication to staff, 
sign off confirming understanding and that employees 
will adhere to it. 

• Accident reports, investigations, retraining, evidence 
of competence, witness statements, 
pictures/CCTV/video, records of inspection and 
maintenance 
 
 



Health and Safety 
An example of potential failure  

 PPE. Issued but not recorded 

• Boots wear out 

• Issued on request 

• No record kept 

• Not used and 
accident happens 

• Employee denies 
having received them 

• Insurer has to pay 



• Construction refit. A solicitor was fatally crushed 
by materials. £1.5M paid in defence costs, but no 
convictions sustained or payments awarded. 

• Aggregate crush incident. £57K defence costs but 
no conviction sustained or payments awarded.  

With the right systems in place, if you have done 
everything reasonably practicable, a defence can 
work. Insurers don’t “automatically pay out” as is 
sometimes perceived. 

 

Health and Safety 
Example defences to HSE prosecutions 



Health and Safety 
A breach in the castle walls 

      So just getting out of paying claims? 

• No, not at all. A valid claim should and will be 
paid at the right amount. 

• But because it is justified, not because of a 
flaw in the paperwork. 

• Some law firms are exploiting these lack of 
controls for their own benefit, not the 
claimants. 

• The costs go on YOUR claims experience!  
 



Health and Safety 
Help with the castle build  

      Ways a broker may be able to help you 

• Health and safety audits 
• Claims trend analysis 
• Employee/manager debrief forms 
• Industry recommendations 
• Accompanied insurer surveys 
• Telephone/email help 
• Paperwork help. A review of your systems 

and a technical library at your disposal 
• Access to their team of claims specialists and 

their experience  
 



Health and Safety 
Insurance  

     Insurance Premiums 

Health & Safety is about people. 
 
Damage people = damages paid by your insurance. 
 
A structured Health & Safety Programme can 
make you more attractive to insurance companies.  
They can see you want to control exposure to risks 
to health and safety and thereby keep claims 
payments and premiums as low as possible.  



Health and Safety 
Find out more?  

      Sources of Information 

ICB Group 
www.nebosh.org.uk  
www.iosh.co.uk       
www.hse.gov.uk (The Health and Safety Executive) 
 
 
 
Simon Cutmore    Chris Moore 
FCII CMIOSH MIIRSM CFIRM  Tech IOSH AIIRSM Cert CII (Claims) 
simon.cutmore@icbgroupuk.com  christopher.moore@icbgroupuk.com 

http://www.hse.gov.uk/
mailto:simon.cutmore@icbgroupuk.com
mailto:christopher.moore@icbgroupuk.com

