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Mental health and employer duties
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Why is mental health in the workplace important?



5squirepattonboggs.com

Considerations for the workplace

▪ One in four suffer with mental health issues at some point in their life

▪ Mental ill health at work costs the UK economy £70bn-£100bn per year

▪ Manifestations:

▪ Ill health - time off

▪ Stress - poor concentration, accidents

▪ Violence in the workplace

▪ Suicides in the workplace
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Implicating Work/Employers as the Cause of Suicide - Suicide 

Notes

▪ "This has nothing to do with you.  I can’t go on.  This job is too much for me."

▪ "My professional activity is the primary cause.  It has crushed me and engulfed me to the point where I 

can no longer see any escape" - senior manager at La Poste, 5 December 2005

▪ "My suicide is due entirely to La Poste" - 49-year-old manager, 15 January 2008

▪ "I consider La Poste’s management, at all levels to be the cause of my loss of bearings" - 42-year-old 

postal worker, 11 March 2012

▪ "My actions are due solely to my professional situation" - attempted suicide of postal worker 4 March 

2013
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Implications following a suicide in the workplace

▪ Significant impact on other employees 

▪ Workplace disruption including the police investigation 

▪ HR investigation 

▪ Triggers mental health reactions 

▪ Employer culpability

Not always just the individual that the employer should be concerned about
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Germanwings pilot - March 2015

▪ The Germanwings co-pilot hid important information regarding his mental illness from his employer.  

Employers should be aware of the stigma that many employees may feel will result from their reporting a 

mental illness

▪ Calls for greater screening for psychiatric disorders at work
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Legal duties for employers

s.2 and s.3 Health and Safety at Work etc. Act 1974 

▪ Individual’s wellbeing - section 2 

▪ Other employees wellbeing - section 2 

▪ Non employees, contractors, members of public - section 3

"It shall be the duty of every employer to ensure, so far as is reasonably practicable, the health, safety and 

welfare at work of all his employees"

"It shall be the duty of every employer to conduct his undertaking in such a way as to ensure, so far as is 

reasonably practicable, that persons not in his employment who may be affected thereby are not thereby 

exposed to risks to their health or safety"
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Legal duties for employers

Regulation 3 and 5 MHSWR 1999 

▪ Regulation 3 - Every employer shall make a suitable and sufficient assessment of:

a. the risks to the health and safety of his employees to which they are exposed whilst they are at work; and

b. the risks to the health and safety of persons not in his employment arising out of or in connection with the conduct 

by him of his undertaking

▪ Regulation 5 - appropriate health and safety arrangements - policies and procedures in place

▪ Disability Discrimination Act 1995 & 2005 (DDA) and Human Rights Act 1998 (HRA)
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Legal duties for employers

HSE guidance 

▪ Common mental health problems (CMHPs) and work related stress often go together 

▪ Similar symptoms - loss of appetite, fatigue and tearfulness

▪ Use of routine management tools to identify issues - such as scheduled work meetings, appraisals or 

informal chats

▪ Use mental health as an agenda item at meetings

▪ Reasonable adjustments at work

▪ Once an employee goes off sick - the HSE advises individuals may begin to feel isolated and unable to 

return - keep them informed as to what is going on, including social events

▪ Reassure them about their absence
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Legal duties for employers

HSE guidance - Tackling work-related stress using the Management Standards approach

▪ Management standards:

1. Demands 

2. Control

3. Support

4. Relationships

5. Role

6. Change
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HSE guidance

▪ HSE guidance - Line Managers’ Resource A 

practical guide to managing and supporting 

people with mental health problems in the 

workplace 

▪ Provides guidance at all stages of dealing with 

mental health issues in the workplace
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Final tips

▪ Promotion of wellbeing in the workplace

▪ Put stress and mental health on agenda when considering capacity, expectations demand

▪ On the job support 

▪ Develop an action plan
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A recap of fire risk duties

in light of the Grenfell Tower fire
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Fire Risk - basics

▪ Regulatory Reform (Fire Safety) Order 2005 applies to most commercial premises - but generally not 

residential properties except that they do apply to any common parts of residential properties

▪ Key duties are responsibility of "Responsible Person"

▪ In a workplace, the Responsible Person will be the employer if the workplace is to any extent under his control

▪ For other premises, the Responsible Person will be:

• the person who has control (as occupier or not) in connection with the carrying on by him of a trade, business or other 

undertaking; or

• the owner, where the person in control does not have control in connection with the carrying on by that person of a trade, 

business or undertaking
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Fire Risk - key duties of RP (1)

▪ Taking general fire precautions to ensure:

▪ as far as reasonably practicable, the safety of any employees; and 

▪ in relation to "relevant persons" (ie anyone lawfully on the premises or in the immediate vicinity who is at risk from 

fire on these premises) who are not his employees that the premises are safe

▪ Carrying out a suitable and sufficient written fire risk assessment - must be kept up to date regularly

▪ Making and giving effect to fire safety arrangements

▪ Taking measures for fire fighting and fire detection

▪ Ensuring that the premises, any fire safety equipment and emergency exits are properly maintained and 

kept in working order
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Fire Risk - key duties on RP (2)

▪ Appointing competent persons to help discharge certain duties (e.g. implementing measures for fire 

fighting, evacuation procedures, etc.)

▪ Co-operating with any other relevant Responsible Person

▪ Providing fire safety and training to employees

▪ Providing information (on risks and protective and preventative measures) to employees and to self-

employed persons working in premises

▪ Considering the risk posed by any dangerous substances and either eliminating it or reducing it so far as 

reasonably practicable
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Penalties

▪ Breach of Regulatory Reform (Fire Safety) Order 2005 is a criminal offence

▪ Unlimited fine and/or two years' imprisonment

▪ New look, Oxford Street 2007

▪ Inadequate fire risk assessment

▪ Failure to train staff

▪ Blocked escape routes

▪ £400,000 fine plus £136,000 costs (pre H&S sentencing guidelines)



20squirepattonboggs.com

Domestic Premises (1)

▪ Covered by Housing Act 2004 which introduced Housing Health and Safety Rating System (HHSRS)

▪ Local authorities are required to keep housing conditions under review and to inspect a property if it 

considers it appropriate to do so

▪ If a hazard (e.g. fire risk) is identified then the local authority either has a duty or has a discretion 

(depending on the risk level) to take enforcement action

▪ Enforcement action options range from clearance and demolition orders, prohibition orders, 

improvement notices, emergency action and hazard awareness notices

▪ Offence not to comply with prohibition or improvement notices



21squirepattonboggs.com

Domestic Premises (2)

▪ Additional rules for landlords of houses in multiple occupation (at least 3 tenants, forming more than 1 

household and tenants share toilet, bathroom and kitchen facilities)

▪ Plus landlords may not provide furniture that does not comply with maximum standards of fire resistance 

- Furniture and Furnishings (Fire) (Safety) Regulations 1998
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Post-Grenfell Tower - Changes?

▪ Hackitt review - looking at building regs and fire safety (particularly in high risk residential and complex 

buildings)

▪ Interim report December 2017 - findings and recommendations include:

▪ Need to do more to promote the awareness of the role and responsibilities of Responsible Persons

▪ FRAs should be carried out annually - or sooner if significant alterations are made to the building

▪ FRAs should be shared with the occupiers of buildings

▪ Suggestion that deregulated regime has gone too far?

▪ Return to fire certificates?
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Nanotechnology in construction and demolition
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Background

▪ Nanomaterials are materials with dimensions of 1-100 nanometres - 1 nanometre is a billionth of a metre

▪ Nanomaterials have increased surface area and susceptibility to sub-atomic physical forces compared 

to the same materials in bulk which gives them different properties

▪ IOSH commissioned Loughborough University to research where nanomaterials are used in 

construction, how widespread they are, potential risks and how the industry could manage the risk



25squirepattonboggs.com

Where are nanomaterials used in construction?

▪ Concrete - to achieve materials which are stronger, achieve strength earlier or are self-compacting

▪ Window glass - to improve insulation and to achieve self-cleaning

▪ Surface coating - for waterproofing and to repel dirt

▪ Insulation materials - not widely used because of expense

▪ Steel - to improve strength, wear resistance and corrosion resistance

▪ By 2025, up to half of new building materials may contain nanomaterials - AECOM
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Health risks

▪ The increased reactivity of nanomaterials may have health implications

▪ Long thin carbon nanotubes may pass into the deepest part of lungs but are too long for the normal 

clearance mechanisms to remove them successfully - may have carcinogenic effect similar to asbestos 

fibres

▪ But other shaped carbon nanotubes may pose less risk

▪ Little research evidence on risks to health posed by graphene, silver, titanium dioxide or silica 

nanomaterials
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Probability of exposure

▪ Whilst embedded in a solid stable structural matrix, even long carbon nanotubes will not be hazardous

▪ Risk only arises if workers are exposed to nanomaterials in the form of dusts or aerosols which may 

occur during construction or demolition activities

▪ However, there is inconsistency as to labelling of products containing nanomaterials across the world

▪ How will we risk assess?
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Recommendation

▪ Robust management of existing health risks - which continue to be significant irrespective of the use of 

nanomaterials

▪ Adopt a precautionary approach - extend control measures in respect of known risks to reduce 

exposures to those where less is known about toxicity

▪ Ask questions of suppliers and manufacturers of materials used

▪ Record the materials/products used to facilitate decision-making during future refurbishment or 

demolition

▪ Keep up to date with research

▪ Consider COSH Guidance 



squirepattonboggs.com

Fees for intervention and the new appeals process
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Fee for Intervention

▪ FFI scheme introduced in October 2012

▪ HSE charges its costs of investigation back to a company where they find a material breach of Health 

and Safety law 

▪ Material breach would be communicated in writing by Notice of Contravention

▪ An FFI invoice can be queried free of charge, and, if the company disagrees with the query outcome, the 

invoice can be disputed

▪ A dispute is then considered by a panel and if the notice is upheld, the costs of reviewing it could be 

charged 

▪ The dispute was either to be upheld or refused



31squirepattonboggs.com

Revised appeals process

▪ 6 week consultation in response to industry wide complaints about impartiality and fairness, as a result, 

the appeals process was revised in August 2017 and introduced in September 2017

▪ 1st stage (remained the same)

▪ Query

▪ Determined by the HSE Inspector's Principal Inspector

▪ 2nd stage (revised)

▪ Dispute by company

▪ HSE provides to company within 21 days of dispute being raised all relevant information that was available to the 

Principal Inspector on which the original decision was based

▪ The Panel is now made up of a lawyer (as chair) and two other members who have practical experience of 

management in health and safety 

▪ Panel now fully independent

▪ Decision of dispute panel does not bind the HSE, but the HSE will normally accept its decision
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Revised appeals process

▪ HSE still recovers its costs of investigation through charging an hourly rate.

▪ If a dispute of an FFI is refused the FFI must be paid within 30 days of the panel’s response plus an 

additional fee for the panel’s consideration.

▪ If a dispute is upheld, the FFI is either no longer payable, or if originally paid by the disputing company, 

simply returned.
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Revised process, but new court judgment may impact it

▪ Revised process - less detrimental to "principles of natural justice" as panel now stated to be 

independent as opposed to HSE sitting as prosecutor, judge and jury.

Chevron case - Appeal against Prohibition Notice, February 2018 

▪ Supreme Court found that new evidence can be presented at an appeal that was not available to a 

Principal Inspector originally.  The decision overruled the Rotary case which focused on the facts that 

were available at the time, not whether the notice was correct or not at the time of appeal.  

▪ May now be worth appealing against a notice where businesses can obtain evidence to demonstrate no 

serious risk of personal injury existed at the time of the notice, even if the evidence was not available at 

the time it was issued
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Revised process, but new court judgment may impact it

▪ Who should pay costs of appeal? 

▪ Will this impact appeals under FFI scheme? 

▪ The Judge stated "Early communication with HSE about 'new information' which casts doubt upon the 

inspector's opinion may well strengthen the duty holder's position when it comes to seeking costs...  

There are also potential implications for the new process implemented by HSE to deal with disputed 

invoices raised under its fee for intervention scheme…Where it is argued that there has been no 

material breach, HSE will only provide the disputes panel with the information available to the inspector 

at the point at which the notice of contravention was issued.  That approach must now also be open to 

challenge".
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Health and safety enforcement and penalties update
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TATA STEEL UK LTD - Court of Appeal

Two offences:

Offence 1:

▪ On 12 September 2014 employee was manually moving pipes on a transfer 

conveyor.  Guards had been removed.  Machine should have been isolated when 

guards removed

▪ Colleague powered up the line from a control panel causing pipes to move trapping 

and crushing employee’s fingers

▪ Improvement Notice served in consequence of offence 1 - required Tata to check all 

lines and ensure proper control measures in place

H&S Enforcement and Penalties Update
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TATA STEEL UK LTD - Court of Appeal

Offence 2:

▪ 19 February 2015 - Inadequately guarded lathe.  As a result, employee’s glove 

became caught in rotating parts of the lathe and his hand was pulled in resulting in 

amputation of finger

▪ Prior incident in 2000

▪ Sliding gate was introduced (not interlocked)

▪ Risk assessment in 2012 which identified risk of entanglement

H&S Enforcement and Penalties Update
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TATA STEEL UK LTD - Court of Appeal

Offence 1:

Culpability: Medium

Seriousness of Harm (risked) Level B

Likelihood of harm (arising) Medium

▪ FINE of £185,000 was not manifestly excessive

▪ FINE of £700,000 was reduced to £235,000 to reflect early guilty plea

▪ Further reduced by 65% to £185,000 to take into account Totality Principle

H&S Enforcement and Penalties Update

Harm Category 3
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TATA STEEL UK LTD - Court of Appeal

Offence 2:

Aggravated because it followed Offence 1 and the Improvement Notice

Culpability High

Seriousness of harm (risked) Level B

Dispute as to likelihood of harm arising - set at High by first Judge - HARM CATEGORY 2

Court of Appeal:

Prior incident in 2000, some 15 years earlier, justified High Culpability but fact that lathe had 

been operated for 150,000 man hours without incident was a "powerfully persuasive" pointer 

against High Likelihood of Harm - Court of Appeal set Likelihood of Harm at Medium.

H&S Enforcement and Penalties Update
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TATA STEEL UK LTD - Court of Appeal

Offence 2: Sentence

MEDIUM LIKELIHOOD OF HARM = HARM CATEGORY 3

Fine of £1.8m replaced with fine of £1.3m on appeal 

due to moving down a HARM CATEGORY

H&S Enforcement and Penalties Update
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TATA STEEL UK LTD - Court of Appeal

Other matters considered:

▪ Frequency of operation (without incident) also considered in OFFENCE 1

▪ "Going Concern" provision in accounts meant that Court of Appeal said that the 

"Group" finances could be taken into account - it would be artificial not to

▪ In respect of both offences the court moved up a Harm Category to reflect that Tata 

was a very large organisation (turnover £4 billion)

▪ Loss making £851 million

H&S Enforcement and Penalties Update
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H&S Enforcement and Penalties Update

R v Whirlpool UK Appliances Ltd

Court of Appeal - December 2017

OFFENCE - Breach of Section 3 HSWA
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H&S Enforcement and Penalties Update 

Circumstances

▪ On 21 March 2015 a self-employed alarm and telecommunications contractor was working on the fire 

and heat detector systems from a mobile elevated working platform which he had manoeuvred between 

hanging baskets on the overhead conveyor system.

▪ The overhead conveyor system was set in motion by a Whirlpool maintenance operative who was 

working elsewhere on the conveyor.

▪ One of the baskets struck the working platform causing it to topple over and the contractor fell from the 

platform sustaining multiple fractures.

▪ He died 10 days later from complications arising from his injuries.
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H&S Enforcement and Penalties Update

▪ Contractor and Whirlpool were both aware of the risks involved in working at height.

▪ It had been explained to the contractor that the maintenance team would be working on the conveyor 

system at the same time AND that their work would take priority over this.

▪ Contractor was issued with a Permit to Work.

▪ It was agreed that contractor would tell the maintenance team when he wanted to do his work to enable 

them to turn off the conveyor system.
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H&S Enforcement and Penalties Update

▪ Contractor had told maintenance team he was going to have a cup of coffee before starting his work.

▪ Maintenance team continued with their work which involved turning the conveyor system on and off 

intermittently.

▪ Maintenance team were unaware that contractor had returned to the platform and raised it.
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H&S Enforcement and Penalties Update

▪ Accident demonstrates lack of formalised co-operation and co-ordination between contractor and 

Whirlpool maintenance team.
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H&S Enforcement and Penalties Update

Sentencing at first instance:

▪ Judge noted that Whirlpool had procedures in place to minimise the risk, although they had failed.

▪ Should have been a second person with the Contractor.

▪ Permit to work could have been more specific.

▪ Risk posed by contractor and maintenance team both working on conveyor system had not been 

properly assessed, particularly as no line of sight between them and him.
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H&S Enforcement and Penalties Update

Sentencing at first instance:

▪ Whirlpool had taken steps to prevent a reoccurrence.

▪ Company had exemplary H&S record.

▪ No previous convictions.

▪ None of aggravating features were made out.

▪ All mitigating features were present.
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H&S Enforcement and Penalties Update

Sentencing at first instance:

▪ Culpability was set at Low - Whirlpool did not fall far short of the appropriate standard

▪ Seriousness of harm (risked) - Level A

▪ Likelihood of harm arising - Low

▪ Harm Category 3
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H&S Enforcement and Penalties Update

▪ Whirlpool's turnover was £500 million.

▪ Company had £500 million of assets.

▪ In one year it made a profit and a loss in another.

▪ Adopted starting point of £1.2 million.

▪ Reduction of £150,000 for good character and remorse.

▪ Reduction of 33% for early guilty plea.

▪ Fine was £700,000.
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H&S Enforcement and Penalties Update

Court of Appeal

▪ Death is something that substantially increases the sentence.

▪ Death justifies a move not only into the next category but to the top of the next category range -

suggesting a starting point of £250,000.

▪ Based on turnover Whirlpool was a very large organisation.

▪ Very large classification resulted in increase of already increased starting point to £500,000.
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H&S Enforcement and Penalties Update

▪ The judge significantly reduced his starting point to reflect the strong mitigation - we follow his 

approach and we arrive at a figure of £450,000.

▪ Court declined to make any further adjustments based on loss-making - they said the company had an 

"underlying profitability".

▪ Applied 33% discount for early guilty plea.

▪ Resultant fine £300,000 reduced from £700,000.
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H&S Enforcement and Penalties Update

Court of Appeal in Whirlpool

▪ Temptation to approach the application of guidelines in an arithmetical way - "in our opinion this 

should be resisted".

▪ In sentencing the Court is involved in an exercise of judgement appropriately "structured" by the 

guidelines but "not straightjacketed by it".
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H&S Enforcement and Penalties Update

APPEALING ENFORCEMENT NOTICES

Hague v Rotary Yorkshire

▪ Rotary Yorkshire were unable to demonstrate to Inspector that electrical cables were dead at the point 

that the inspector issued a Prohibition Notice.

▪ Following day it was established that the electrical cables were and had been dead at the point the 

Prohibition Notice was served.

▪ Court of Appeal ultimately decided that the test was what the Inspector knew or could have known by 

reasonable investigation at the time he issued the notice.  Could not take into account later events of 

which the Inspector could have no knowledge at the time of issuing the Notice.
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H&S Enforcement and Penalties Update

APPEALING ENFORCEMENT NOTICES

HM Inspector of Health and Safety v Chevron North Sea Limited 

Supreme Court Judgment: 8 February 2013
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H&S Enforcement and Penalties Update

APPEALING ENFORCEMENT NOTICES

Background

A story of England v Scotland !

▪ In Rotary Yorkshire Case - Court of Appeal Decision was unanimous that tribunal was confined to 

material which was, or could reasonably have been, known to the Inspector at the time the Notice was 

served.

▪ In Chevron - Inner House of Court of Session decided unanimously that additional evidence which had 

since become available could be taken into account.
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H&S Enforcement and Penalties Update

APPEALING ENFORCEMENT NOTICES

Because Rotary Yorkshire and Chevron had both been the subject of unanimous decisions the Supreme 

Court decided to go back to first principles to determine the issue.

Issue succinctly put by Lord Sumption:

"The correct question is either ‘was the Inspector correct to serve the Notice?", or "was the Notice correct?"
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H&S Enforcement and Penalties Update

APPEALING ENFORCEMENT NOTICES

Chevron - The Facts

▪ Chevron operated an offshore installation in the North Sea.

▪ Principal means of reaching the installation was by helicopter.

▪ Vital part of the installation was therefore the helideck.

▪ HM Inspector and three specialist Inspectors arrived via helicopter to perform an announced inspection 

of the installation.

▪ One of specialists was a metal corrosion expert AKA "THE AXE MAN".
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H&S Enforcement and Penalties Update

APPEALING ENFORCEMENT NOTICES

▪ The inspection soon began to focus on the condition of the stairways and stagings providing access to 

the helideck.

▪ The inspectors formed the view that the stairways and stagings were corroded to such an extent that it 

rendered them unsafe so that there was a risk of serious personal injury from falling through them.

▪ A Prohibition Notice was served.
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H&S Enforcement and Penalties Update

APPEALING ENFORCEMENT NOTICES

▪ Chevron filed an Appeal of the Notice.

▪ Subsequently Chevron removed the stairways and stagings from the installation and sent them for 

metallurgical testing.  

▪ The resultant metallurgical report confirmed that, with exception of a panel which had been damaged 

during the inspection by the corrosion expert striking it with a fire fighting axe in order to test the extent 

of corrosion, all the metal work passed the British Standard strength test.  Therefore there was no risk of 

personnel being injured as a result of falling through it.  Without the damage caused during the 

inspection, the damaged panel may well have passed the test, but it was impossible to determine its 

safety due to the inspection damage.
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H&S Enforcement and Penalties Update

APPEALING ENFORCEMENT NOTICES

▪ Chevron sought to rely on the expert evidence at the Employment Tribunal.

▪ HSE opposed the introduction of the expert evidence on the basis that the Tribunal must focus on 

information available at the time of service of the Notice.

▪ Tribunal decided that it was entitled to look at the expert evidence obtained post service of the Notice.  

On the basis of the expert evidence it concluded that at the time of service of the Notice there was in 

fact no risk of serious personal injury and consequentially the Notice was cancelled.

▪ HSE appealed to the Inner House which upheld the decision in the Tribunal.

▪ Inner House gave HSE leave to appeal to the Supreme Court.
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H&S Enforcement and Penalties Update

APPEALING ENFORCEMENT NOTICES

Supreme Court Decided:

▪ No good reason for confining the Tribunal’s consideration to the material that was, or should have been, 

available to the Inspector at the time of service of the Notice.

▪ Tribunal is entitled to have regard to other evidence which assists in ascertaining what the risk in fact 

was.

▪ If as this case demonstrates the post-Notice evidence shows that there was no risk at the material time, 

then, notwithstanding that the Inspector was fully justified in serving the Notice, it will be modified or 

cancelled as the situation requires.
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Any Questions?
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Contact Info Slide

Rob Elvin

Partner

Environmental, Safety & Health

T +44 161 830 5257

E rob.elvin@squirepb.com
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FrESH Law Blog
http://www.freshlawblog.com

Our Blog
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