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Summary
The government-commissioned independent review, led by Professor Löfstedt, aims to “…consider
opportunities for reducing the burden of health and safety legislation on UK businesses whilst
maintaining the progress made in improving health and safety outcomes.” The stated purpose
includes considering the “…scope for combining, simplifying or reducing…” approximately 200
statutory instruments and associated codes of practice.
In this IOSH submission, we outline the background to this review, discuss a number of related areas
and also cross reference the text to support our answers to the ‘call for evidence’ questions. In
addition to desktop research, IOSH also conducted a survey of our members using the ‘review’
question-set (see Appendix 1). Our desktop research searched publicly available literature and our
library, including the HSELINE (OUHSEL) database, together with our own online resources.
Unfortunately, the literature is not generally ‘peer-reviewed’, apart from the IOSH journal Policy and
Practice in Health and Safety paper and the Safety Science papers we reference. Many of the reports
cited are government-commissioned and much of the material is freely available. In brief our overall
position and key points are as follows:

Overall position
•
•

•

•

Our desktop research and member survey help confirm our view that health and safety legislation
itself is not the problem, it is the way it is sometimes interpreted and applied
Short-term: however, there could be scope for merging some regulations, without lowering the
standards of protection afforded by them. This streamlining could slightly reduce the actual
number of regulations and so arguably improve access. There also needs to be simpler, easy to
follow guidance
Short- to medium-term: we also advocate better appreciation of the business case for health and
safety (ie that consideration of ‘burden’ must also look at benefits to individuals, employers and
society), to help improve public perception and as outlined in our ‘Li£e Savings’ campaign
Longer-term: we believe the solution is education and the creation of a ‘risk intelligent society’ in
which everyone recognises that risk is part of life; knows how manage it sensibly; and understands
personal responsibility

Key points
•

•

•

•

•

•

•

Cumulative burden across the board: some SMEs feel burdened by the volume of all the
regulatory and non-regulatory demands on them – with health and safety being just one more and
one that can be hard for some to understand. ‘Health and safety’ is unfortunately often used as a
‘catch-all’ term for regulation in general. IOSH wants to help businesses and provides free tools
for small firms and would like to see more help from other stakeholders in this area
No scope for cuts: because of all the previous reform and simplification work (post 1974, 1994
and 2006), there is little left to be done – however, we have suggested some laws that could be
merged or consolidated (a change of presentation, not substance) and that some guidance could be
clearer and use simpler language
Risk intelligent society: SMEs need simpler, more definitive guidance, access to good advice and
better education about operating in a risk-based system – risk education for everyone should start
in schools and continue through colleges and universities and into the workplace
Progress so far: HSE is reviewing and revising its overall offering of existing guidance; we now
have Occupational Safety and Health Consultants’ Register (OSHCR); IOSH is promoting the
business case with case studies and online tools for practitioners; and IOSH also provides bespoke
free guidance for small firms and business start-ups, eg ‘safestartup’ and ‘routefinder’
Strengthening: we feel the opportunity should be taken to strengthen the existing framework,
without creating new regulations, for example by making directors implied duties explicit; defining
OSH assistance competence requirements; including an explicit duty for employers to investigate
work-related accidents; requiring serious work-related road traffic accidents to be reported under
RIDDOR; and putting a reminder on ‘fit notes’ for employers to report work-related accidents
Existing approach: we fully support the concept of ‘reasonably practicable’, which allows a
proportionate, pragmatic and flexible approach. Plain English is also vital though when providing
guidance on what this phrase means in practice
General points: we think factors such as third party requirements, negative media portrayal,
claims management company adverts and the unfounded fear of being sued can all contribute to
misunderstandings about the real legal requirements for health and safety and need to be
addressed
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Background
1

The health and safety system of Great Britain is world renowned, with a tradition of legislation
dating back to 1802. Our current regulatory system, introduced by the Health and Safety at
Work, etc. Act 1974 (HSWA), is goal-setting and risk-based, allowing duty holders’ flexibility in
how they deal with the risks posed by their undertakings. The main duties placed on employers
under HSWA and much of secondary legislation made under it are qualified by the term ‘so far as
is reasonably practicable’, though some requirements are absolute and must be done without
qualification.

2

Since Lord Roben’s Report in 19721 and the subsequent introduction of HSWA, the number of
health and safety regulations has reduced by almost half,2 as the HSE seek to refine legal
requirements without reducing the standards of protection for workers and the public. Efforts to
simplify health and safety legislation have included:
•

•
•

The Health and Safety Commission 1992–94 review3 into health and safety regulation, which
found there was some duty holder confusion between regulations, codes and guides and made
recommendations for improvement
The HSE’s simplification plan(s) – ongoing since 2006,4 which have included providing tools
to assist compliance and reduce administration
The Lord Young of Graffham 2010 review’s recommendations,5 which this current review of
regulations stems from

3

The 1992–94 review was conducted by using 7 sector task groups (each producing a report) and
found that while the framework was widely supported, much of the law at the time was viewed as
“too voluminous, complicated and fragmented”. The final report recommended substantial
simplification and modernisation of health and safety law, including the removal of 7 pieces of
primary legislation and 100 sets of regulations, which were identified as no longer necessary; and
also simplification of many administrative requirements. The review found little support for
exempting small firms or the self-employed from health and safety law. Taking note of comments
made during the review, in 1995,6 a consultation was conducted into the ‘role and status’ of
approved codes of practice, which concluded “...it will continue to use approved codes of practice
selectively in support of health and safety regulations, provided clearly defined criteria were met.”

4

A search of HSE-commissioned research reports indicates that at least 16 specific regulations/
ACOPs have been reviewed, including those associated with: management; workplace; work
equipment; manual handling; display screen equipment; personal protective equipment; first aid;
confined spaces; construction; work at height; major hazards; reporting accidents; noise; railways;
nanotechnology; and liability insurance7–23 (see Appendix 2 for brief summary of findings).

5

In addition, there have been studies into health and safety compliance more generally, such as a
2001 review into the impact of the Health and Safety Commission/Executive;24 the 2004 literature
review;25 and an evidence-based evaluation in 2005.26 The first of these found that legislation and
associated guidance was a major lever in bringing change to health and safety policy and
practices, with legal compliance a bigger motivator than achieving business benefits. It identified
SMEs as having the least understanding of the nature of risk and lower standards of health and
safety controls. While commenting that little was known about the impact on outcomes of HSE
interventions, the authors conclude that the evidence base did indicate legislation can have a
positive impact on employee health and wellbeing. Also, that there was some, but not
“enormously strong”, evidence linking the introduction of construction and offshore regulations
to improved workplace practices and lower incidence of harm. The 2004 and 2005 studies
conclude that enforcement and fear of it is an effective means of securing compliance and also
links to fear of reputational damage and business interruption. It also found that small firms
prefer specific information and advice that they do not need to interpret.
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Scrutiny
6

IOSH advocates an evidence-based approach to health and safety regulation wherever feasible and
that the benefits to individuals and their families; to employers and business owners; and to the
economy and society, all be considered during evaluation. This includes the development and use of
regulatory impact assessments (more recently simply called ‘impact assessments’); pre-legislative
scrutiny (eg as used for developing the Corporate Manslaughter and Corporate Homicide Act
2007); public consultation; and post-legislative scrutiny and review. Legislation needs to be wellcrafted, providing maximum benefit with minimum perceived burden. It is important to monitor
implementation to check that legislation works as anticipated in practice and without unintended
consequences.

7

In terms of health and safety, the HSE requires all its new policy initiatives that are likely to impact
on duty holders, both regulatory and non-regulatory, be supported by impact assessments. These
identify rationale, objectives and intended outcomes; assess risks, costs and benefits (including of
doing nothing) in monetary terms; and set out arrangements for securing compliance, sanctions and
evaluation methods for monitoring objectives. A draft impact assessment accompanies the
consultation document and may be refined following feedback. Ministers sign an impact
assessment if satisfied “it represents a reasonable view of the likely costs, benefits and impact of the
leading options.” A pre-announced evaluation timetable is required, with the process repeated at
intervals. The ‘impact assessment’ covers post-implementation review plans for examining whether
the objectives have been achieved and the costs, benefits and any unintended consequences.

8

There have been a number of reports covering these topics in recent years highlighting weaknesses
and areas for improvement. Following its consultation paper on ‘post-legislative scrutiny’ in 2006,
the Law Commission found there was overwhelming support for a more systematic approach,
controlled by parliament. The Commission identified associated limitations such as the need to
avoid the replay of ‘policy arguments’, working within resource constraints and the need to foster
political will. It was felt impractical and unhelpful to have blanket scrutiny of all legislation; with
reservations also expressed about whether it was possible to scrutinise one piece of legislation in
isolation, due to a “bewildering cumulative effect”.27,28 And more recently, the Regulatory Policy
Committee published a report on the analysis for regulatory proposals (December 2009 to May
2010).29 From the small number examined, they found the quality of the impact assessments from
the various government departments varied widely and issued opinions outlining weaknesses for 22
assessments from a range of them. However, the three they reviewed from HSE did not require
such opinions, so were presumably found satisfactory.

9

In 2010, a report published by the British Chambers of Commerce (BCC) recommended that while
the EU could learn from the UK impact assessment system, the UK should also learn from the EU
in terms of timing and type of impact assessment. It also advocated post-implementation reviews be
published 3 years after regulations were introduced.30

Economic impact
10 A 2009 scoping study into the “cumulative economic impact” of health and safety regulations31
found that much of the existing research looked at it from the perspective of costs. The report
suggests that the focus on business processes should be strengthened to cover assessment of all
economic impacts – positive and negative. It reported that by requiring firms to restructure their
production processes, health and safety regulations can generate otherwise unidentified and
unrealised gains. The study reports that while there is literature on the impact of health and safety
regulation on business, there is less regarding other stakeholders, such as individuals and society as
a whole. It notes a relative lack of evidence on the cumulative economic impacts; highlighting that
work-related accidents and ill health generate costs in lost output, costs to individuals, taxpayers
and society. The conclusions and recommendations include a need to strengthen linkages between
pre- and post-legislative evaluation of economic impact of health and safety regulations and to look
at regulatory design. The authors recognise the difficulty in obtaining reliable evidence linking
health and safety regulations and final outcomes, suggesting instead research into links between
intermediate measures and such outcomes.
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11 Research also found that 25% of organisations had attempted to measure accident costs, none
had systematically quantified work-related illness costs; and most participants were unaware how
much health and safety failures were costing their business.32 There is also the challenge of
evaluating benefits that may be long-term, such as prevention of occupational diseases and
conditions that have long-latency, including work-related cancers and noise-induced hearing loss;
together with the need to take account of confounding factors.
12 The IOSH Research Programme, ‘Health and safety in a changing world’, led by Professor Robert
Dingwall, sets out to explore the implications of the current occupational safety and health
landscape for integrating economic success and wealth creation with effective protection for
workers, their families and their communities. Specifically, programme themes include an
examination of the knowledge base for occupational safety and health interventions and the
balance between governmental and private regulation.

IOSH Li£e Savings campaign
13 In order to complement the clear moral and legal imperatives for good health and safety, IOSH is
keen to help individuals, employers and government have a better appreciation of the strong
business case that also underpins it. We know for example that ‘good work’ is good for health
and wellbeing33 and we know that positive perceptions about work have been linked with higher
productivity, profitability and worker and customer loyalty.34
14 To help raise awareness of the issue, we have launched our ‘Li£e Savings’ campaign.35 As well as
providing free online tools and new case study materials, we are calling on government to
promote the economic arguments for good health and safety; to maintain the phone advice line
and proactive inspections; to provide tax breaks for certain employer-provided therapies; and to
help Britain develop into a ‘risk intelligent society’ through an integrated approach to risk in our
education and training systems. We are also calling on employers to track losses from health and
safety failures; to take advantage of all the free tools available; and to set themselves action plans.
15 The HSE have estimated that individuals are losing up to £5.12 billion; employers up to £7.8
billion; and the economy up to £22.2 billion through work-related accidents and ill health each
year.36 Yet at the same time, there are also examples of how forward-looking employers are using
good risk management techniques to save their organisations many thousands and even millions
of pounds a year. The message here is a simple one, good health and safety saves lives and saves
money.

Small firms
16 When considering the impact of regulation on organisations, it is important to take account of
their size and complexity. A number of studies have examined this area and the Better Regulation
Executive (BRE) found that for example, small firms can struggle with a risk-based, goal-setting
approach, do not have the economies of scale of larger organisations and for the smallest, are less
likely to have systems or significant written records. An issue of confusion was highlighted with
many firms not differentiating between different regulation types and using the term ‘health and
safety’ to include areas that are not enforced by the HSE, eg fire, disability discrimination, food
hygiene, and trading standards.37 We also know from the British Chambers of Commerce that
over a decade, the Department for Business, Innovation and Skills (BIS) is way out in front in
terms of the number of new laws it has introduced, with 447 pieces of legislation; and that in
contrast, the HSE is ‘mid-table’ with only 55 pieces.30
17 This confusion may also explain why employers mistakenly think health and safety regulation has
grown in recent years, when it has in fact reduced. BRE also examined the influence of third party
and non-regulatory requirements, including those arising from ‘pre-qualification schemes’ and
insurers. The report argues that given the confusion about health and safety among small firms –
the influence of insurers could be due to the range of insurance products provided (property/fire,
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product liability, public liability and motor vehicle cover), which some firms linked with health
and safety.37
18 Looking at perceptions though, a small study of SMEs found they did not find health and safety
overly burdensome at their current level of compliance, which, to indicate less than full
compliance, the authors arbitrarily put at 80%. The SMEs were also pleasantly surprised by the
HSE’s example risk assessments, which are simple and accessible and the opposite of what they
expected.38 In terms of comparisons between different areas of law (company, employment, health
and safety, planning and tax), the National Audit Office conducted a ‘Business perceptions survey’
in 2010 of all sizes of organisation. This found that by specific area of law, health and safety
compliance was generally viewed more positively by businesses than other areas and that they
were significantly more likely to feel well-informed about health and safety law, and less about
‘planning law’.39
19 The Risk and Regulatory Advisory Council’s recommendations for helping improve confidence
and outcomes in small organisations40 included support for accrediting health and safety
consultants to ensure competent advice. Also, for improved education of small organisations
through trade associations and Chambers of Commerce to tackle confusion and develop
competence. It advocated that public sector procurers presume that if SME tenderers belong to
health and safety pre-qualification schemes, they meet their requirements. Some progress has been
made in these areas with the introduction of the voluntary Occupational Safety and Health
Consultants’ Register (OSHCR) and the Safety Schemes in Procurement project, set up to allow
mutual recognition of pre-qualification schemes.
20 The Anderson Review found that of all the regulatory areas discussed with business, employment
and health and safety regulation were felt to be the most difficult for SMEs.41 It commented that
few businesses would read the actual legislation itself, so guidance was the most natural route for
compliance. However, many SMEs did not use government guidance or did not feel they could
rely on it. In relation to health and safety, businesses felt uncertain they were complying, even
where guidance was available. The recommendations therefore were for clear, accessible guidance
(introducing ‘quick start’ guides), without disclaimers and also a one-stop-shop helpline for
tailored and ‘insured’ advice on employment and health and safety issues.
21 Looking specifically at micro businesses (those employing fewer than 10 employees) BRE42 found
that they are struggling to cope with regulations and could feel overwhelmed. A range of
regulatory areas contributed to the cumulative burden on them. Health and safety regulations
were misunderstood, with firms using the term to cover different topics including environment
and food safety. The report found that health and safety, more than other areas, suffered from
misinformation and over-complication in the media and elsewhere (many used newspapers as
information sources). These findings were provided to the Lord Young review. This cumulative
problem was also recently referred to by a British Chambers of Commerce report, which
concluded “There is no one particular health and safety regulation that causes businesses
problems, rather the problems emanate from the multitude of regulations and the lack of clarity
around inspections.”43

Risk intelligent society
22 IOSH would like everyone to have the information, understanding, skills, guidance and advice
they need to operate effectively in our risk-based, goal-setting health and safety system. Decisionmakers who responded to a survey on disproportionate risk decisions supported the importance
of ‘definitive guidance’ and ‘professional health and safety advice’ in preventing disproportion.44
23 We believe that embedding sensible health, safety and risk concepts in our education and training
system will help develop risk intelligent individuals – eventually creating a risk intelligent society.
This would be one in which young people could benefit from learning opportunities outside the
classroom; students would gain valuable experience from practicals and field trips; and our
doctors, managers, engineers, teachers, apprentices and entrepreneurs, would all have the skills
they need for effective risk management and successful careers.
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24 We think that a well-informed population would be less prey to the promulgation of regulatory
myths; and be better placed to challenge them. We believe that risk intelligence is about knowing
which risks are worth taking and which are not – about differentiating big risks from small ones –
about knowing how to make things safe enough. In a risk intelligent society, everyone recognises
risk is part of life; knows how to manage it sensibly; and understands personal responsibility.
25 In support of this national goal, IOSH has been pleased to work with others to produce free
online tools and tailored information for various groups as follows:
a

b
c

d
e

A bespoke website providing basic health and safety information for business start-ups and
small firms www.safestartup.org, working with government, fellow professionals, insurers and
regulators
A risk management toolkit for small firms, converted into a web-enabled tool, ‘routefinder’
www.ioshroutefinder.co.uk, working with other European countries
A teaching resource for year 10 students (Workplace Hazard Awareness Course) and an
award-winning website where it is freely accessible to schools and colleges
www.wiseup2work.co.uk, working with young people, teachers and HSE
A health and safety awareness award for the Young Enterprise ‘Company Programme’ to be
rolled out across the country, working with Young Enterprise
An online Occupational Health Toolkit for non-medical practitioners www.ohtoolkit.co.uk,
working with occupational physicians, nurses, hygienists and ergonomists.
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IOSH answers to Löfstedt review questions
Q1: Are there any particular health and safety regulations (or ACoPs) that have significantly
improved health and safety and should not be changed?
26 We believe the current portfolio of health and safety legislation and approved codes of practice
have contributed significantly to improving health and safety in Great Britain and will continue to
do so. However, we also feel the opportunity should be taken to strengthen the existing
framework, for example by making directors implied duties explicit; defining health and safety
assistance competence requirements; including an explicit duty for employers to investigate workrelated accidents; requiring serious work-related road traffic accidents to be reported under
RIDDOR; and putting a reminder on ‘fit notes’ for employers to report work-related accidents
(please see discussion above in paragraphs 4–6 and Appendix 2, which summarises evaluations;
and our answer to Q10 below).
27 In our small member survey, over a third of respondents specifically singled out the Management
of Health and Safety at Work Regulations for praise. The other top three praised were Work at
Height Regulations; Construction (Design and Management) Regulations; and Provision and Use
of Work Equipment Regulations.

Q2: Are there any particular health and safety regulations (or ACoPs) which need to be simplified?
28 Regulations and approved codes of practice need to be accessible and usable by duty holders and
those who advise and regulate them. The legal duties need to be translated into plain English and
practical actions for duty holders and this is particularly essential for small firms, for whom
approved codes of practice, in their current form, may be too complex and lengthy. We know
from research studies that small firms prefer specific information and advice that they do not need
to interpret.
29 Though the Health and Safety Commission’s 1995 consultation on approved codes of practices
found that consultees favoured keeping the regulations, approved code of practice and guidance in
a single document,6 if asked, audiences today might express different preferences.
30 In 2009, Gunningham and Bluff45 explored the role of codes and guidance materials in
occupational safety and health regulation and found that the UK was the only country in their
study that had evaluated a series of codes and guidance, often in conjunction with regulations.
The authors report that the design features of quasi-legal (approved) codes have a strong influence
on their success, needing to optimise usability and be tailored to the target audience. It found the
available evidence suggested there was no reason why, in principle, quasi-legal codes could not be
effective (depending on design, nature, accessibility and internal support) but cautioned against
relying on voluntary codes and self-regulation. The authors also argue that if these codes are to
provide practical guidance while not being mandatory, there is a place for prescriptive provisions.
And in some situations, legal status was found to be important; with respondents believing quasilegal codes were authoritative and persuasive when there were disputes.
31 In terms of clarity and efficiency, HSE were cited as a positive example by the government in its
2007 ‘transposition guide’ for European directives. This highlighted HSE guidance for business on
the transposition of the physical agents (vibration) directive, making the issue clearer and helping
avoid unnecessary cost46 (please see discussion above in paragraphs 4, 5 and 16–21).
32 In the small IOSH members’ survey, the top four regulations and approved codes of practice cited
for simplification were: Control of Substances Hazardous to Health Regulations (COSHH);
Construction (Design and Management) Regulations (CDM); Health and Safety (Display Screen
Equipment) Regulations (DSE); and Work at Height Regulations. In particular, approved codes of
practice for COSHH and CDM were thought to be over-complicated for non-specialists, largely
due to language; and DSE was felt to need revision to reflect technological changes.
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Q3: Are there any particular health and safety regulations (or ACoPs) which it would be helpful to
merge together and why?
33 We believe there are a number of regulations that could be merged or consolidated. This process
could group certain regulations on similar topics in one place, slightly reducing the overall
number, arguably helping improve access. However, it is important that standards are not eroded
and that such mergers are a change of presentation and not substance; also that documents do not
become unwieldy. The benefits of mergers would need to be weighed against the cost and effort of
introducing these changes, which would include public consultation, legal advice and refamiliarisation for employers, workers, advisers and regulators. Consultation with stakeholders
would be essential to ensure standards and vital protections are maintained. Possible merger/
consolidation options suggested by IOSH members for consideration could include:
a
b
c

d

e

f
g

Risk assessment-based regulations under the Management of Health and Safety at Work
Regulations
Provision and Use of Work Equipment Regulations with the Lifting Operations and Lifting
Equipment Regulations
Health and Safety (Display Screen Equipment) Regulations with the Manual Handling
Operations Regulations or both of these with the Workplace (Health, Safety and Welfare)
Regulations
Safety Representatives and Safety Committees Regulations with the Health and Safety
(Consultation with Employees) Regulations and Offshore Installations (Safety Representatives
and Safety Committees) Regulations
Control of Substances Hazardous to Health Regulations to incorporate any or all of the
following biochemical-related areas: asbestos, lead, genetically modified organisms and
possibly Dangerous Substances and Explosive Atmospheres Regulations (DSEAR)
Construction (Head Protection) Regulations with either the Construction (Design and
Management) Regulations or the Personal Protective Equipment at Work Regulations
Mining-related regulations – more than 40 regulations in the call for evidence list relate to
‘mining’ many of them dating back 50 years; the review team may wish to consider the scope
for consolidating some of these.

Q4: Are there any particular health and safety regulations (or ACoPs) that could be abolished
without any negative effect on the health and safety of individuals?
34 We do not believe there are any regulations or approved codes of practice that need to be
abolished or that any of those currently in use could be removed without detriment. The major
reviews of legislation between 1970–721 and 1992–94;3 the 19956 consultation on approved codes
of practice; and the ongoing ‘simplification plans’ of HSE since 2006,4 should have helped
minimise any redundant legislation on the statute books and ensured approved codes of practice
serve a useful purpose. However, HSE may be able to identify further historic legislation that is no
longer required and has no practical effect. Removal of redundant regulation is good practice, but
as it no longer has practical application, would not reduce requirements on duty holders.
Consultation with stakeholders would be essential to ensure standards and vital protections are
maintained (please see discussion above in paragraphs 1–5).

Q5: Are there any particular health and safety regulations that have created significant additional
burdens on business but that have had limited impact on health and safety?
35 We are not aware of any regulations that have brought significant additional burden, with limited
impact on health and safety. We believe that the process involved when considering the
introduction of new legislation (consultations and the production of regulatory impact
assessments) and the post-legislative evaluation conducted, help guard against this. As do the
inclusion and application of ‘so far as is reasonably practicable’ and the fact that consultation
with the workforce about any changes or concerns is a key part of good health and safety
management (please see discussion above in paragraphs 6–21).
36 We believe it is important when considering the perceived ‘burden’ of regulation, to also consider
the benefits to individuals, employers and society of good health and safety standards and that
this may help to contextualise what the law requires and why. IOSH has recently launched a
campaign, working with business, to help employers fully appreciate the strong business case for
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health and safety that complements the already compelling moral and legal imperatives. For more
information about IOSH ‘Li£e Savings’ campaign, please visit our website.35

Q6: To what extent does the concept of ‘reasonably practicable’ help manage the burden of health
and safety regulation?
37 We believe the concept of ‘reasonably practicable’ is fundamental to the health and safety system
of Britain and allows a proportionate and flexible approach. The principle is key to the general
duties of HSWA and many sets of health and safety regulations. To supplement existing
arrangements, HSE can introduce guidance, approved codes of practice and regulations. HSE
seeks to use whichever option(s) allows employers most flexibility and costs them least, while
providing adequate protection for employees and the public.47
38 Under HSWA, employers’ duties are qualified by ‘so far as is reasonably practicable’, indicating
areas where they do not need to act to avoid or reduce the risk if the time, trouble or cost of the
measures would be ‘grossly disproportionate’ to the risk. In brief, making sure a risk has been
adequately controlled is about weighing the risk against the sacrifice needed to reduce it further.
This requires that good practice is followed, where established, and that precautions are taken up
to the point where more would be grossly disproportionate to the residual risk.
39 There is some evidence indicating that the goal-setting regulatory approach can be more efficient,
and less expensive overall, for both regulators and the regulated.48 However, it can be challenging
for individual firms, especially smaller ones, because it requires them to judge their achievement of
the goals. Employers need knowledge and understanding to manage health and safety risks and
the regulations require them to have access to the competent assistance they need to help them do
this. In a study of decision-makers examining ‘disproportionate decisions on risk assessment and
management’, respondents felt the top two solutions to preventing disproportion were ‘definitive
guidance’ and ‘professional health and safety advice’.44
40 In order to operate effectively in a risk-based, goal setting system, organisations need to
understand what the law actually requires them to do. It is therefore important that guidance for
duty holders clearly explains the application of ‘reasonably practicable’ in a simple, plain English
way. IOSH also advocates embedding health, safety and risk concepts in the education and
training system, thereby helping to create a ‘risk intelligent society’. This would be one in which
everyone recognises that risk is part of life; knows how to manage it sensibly; and understands
personal responsibility (please see discussion above in paragraphs 22–25).
41 In our small member survey, the majority of those answering this question supported the concept,
with some describing it as ‘vital’ or ‘essential’; however, a minority felt it could cause uncertainty.

Q7: Are there any examples where health and safety regulations have led to unreasonable outcomes,
or to inappropriate litigation and compensation?
42 We do not have examples of where health and safety regulations themselves have led to this.
Arguably, weaknesses in the legislative framework mean that the UK has not effectively tackled
certain problems leading to suffering and loss – unreasonable outcomes from a regulatory regime
designed to protect. Neither do we believe, based on the work of others in this area, that Britain
has a compensation culture; but rather that there is a perception of one and an unfounded fear of
being sued.
43 The work of others referred to includes that of the Better Regulation Taskforce, which concluded
in 2004 that the ‘compensation culture’ was itself a myth, driven by media coverage; and that of
the BRE37 in 2008, which found the position unchanged. And also Lord Young’s report, ‘Common
sense, common safety’ in 2010, which acknowledges that the so-called compensation culture is a
matter of perception and not reality.5
44 In its 2008 paper to government, BRE reported that on average, there was an article published
every day that referred to the UK’s compensation culture, with almost ten times more referring to
compensation claims. These could be misleading; it cited an example of a local newspaper that
reported compensation claims against a Council were still a huge problem even though the
number had fallen by over half in 3 years, with annual payments dropping from £160,000 to
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£1,000. The BRE reported that media articles help reinforce the belief among businesses that a
compensation culture is developing. Small and micro businesses interviewed for the review believed a
typical award could be as much as £250,000,37 though in terms of successful work-related claims,
BRE reports the average settlement is around £7,500, with most less than £5,000.
45 The paper ‘The dangers of hanging baskets: regulatory myths and media representation of health
and safety regulation’, examines how and why health and safety regulatory myths and ‘tort tales’
develop and are promulgated. It also explores possible effects in terms of potentially undermining
the credibility and perceived legitimacy of regulation.49
46 A 2005 survey evaluated the claims impact of the Management of Health and Safety at Work and
Fire Precautions (Workplace) (Amendment) Regulations 2003, allowing employees to make civil
claims for work-related injury and illness from breaches of these regulations. No evidence was found
of either an increase or decrease in claims. However, the investigators used ‘soft sources’, such as
relevant legal practitioners, due to lack of raw disaggregated data and felt that the evaluation was
probably too early to identify trends and should be revisited in 2010.50

Q8: Are there any lessons that can be learned from the way other EU countries have approached the
regulation of health and safety, in terms of (a) their overall approach and (b) regulating for particular
risks or hazards?
47 Westerholm and Walters in their IOSH-commissioned 2007 publication ‘Supporting health at work:
international perspectives on occupational health services’, compared the systems in several different
European countries and Japan.51 In a number of the countries studied, there is a legal obligation for
employers to provide occupational health services, which helps ensure workforce coverage. Some
also had policies implying belief that occupational health has a public health benefit, for example in
Finland, employers can recoup half of what they expend on certain occupational health services,
from a collective insurance scheme administered by the state. IOSH argued the case that
occupational health was integral to public health and merited more national support in our response
to the government’s recent White Paper, Healthy Lives, Healthy People.52 Our international
perspectives publication also points out that in most of the countries studied there were intentions to
increase the level of multidisciplinarity, an approach that IOSH has been advocating in the UK for
some years.
48 More recently, Zwetsloot et al.53,54 have examined the use, in the Netherlands, of third-party
certification and testing schemes as an alternative to traditional regulatory arrangements. This
approach moves responsibilities to third-party organisations, supports self-regulation and uses the
market as the regulating mechanism. While third-party testing and certification schemes, such as for
products, competencies and systems are not new, the investigation of the use of market mechanisms
to regulate is new. The authors concluded with a clear note of caution that although this approach
may appear politically attractive as an alternative to legislation, underestimation of the critical issues
in the functioning of certification and testing schemes is likely to hamper effectiveness.

Q9: Can you provide evidence that the requirements of EU Directives have or have not been
unnecessarily enhanced (‘gold-plated’) when incorporated into UK health and safety regulation?
49 We do not believe there is a ‘gold-plating problem’ with transposed health and safety legislation in
Britain, as evidenced by various reviews. However, IOSH, along with employer bodies and the Better
Regulation Executive, has called for a clearer definition of competent occupational safety and health
assistance in the in the official guidance to the Management of Health and Safety at Work
Regulations. We and others do not feel that the current legislation and guidance on this is adequate
to satisfy stakeholder need or the stated requirement of the European Framework Directive
89/391/EEC.55 The European Framework Directive 89/391/EEC (Article 7, ‘protective and
preventive services’, paragraph 8) requires that “Member States shall define the necessary
capabilities and aptitudes...” and “They may determine the sufficient number referred to...”.
50 The possibility of ‘gold plating’ transposed legislation (ie going beyond the minimum requirements
for compliance) has been examined on more than one occasion. The Davidson review into the
implementation of EU legislation stated that the OECD and World Bank report that the UK has
“…one of the most favourable regulatory environments for doing business in the EU.” It reports
that a number of responses highlighted that there could be good reasons to over-implement EU
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legislation and that the extension of health and safety directives to include the self-employed was
an example of this. The Federation of Small Businesses felt that such application was good
discipline and the CBI that it would help achieve consistency, with the Professional Contractors
Group concluding that it was not overly burdensome.56 Additionally, in evidence provided to the
Regulatory Reform Committee, Tim Ambler of the London Business School described UK ‘goldplating’ of EU legislation as “something of a myth”.57 So, where basic minimums have arguably
been exceeded on occasion, this is not thought by stakeholders to be a problem, rather it is viewed
as beneficial. It is also important to remember that Britain has the qualification ‘so far as is
reasonably practicable’, whereas other European countries do not.

Q10: Does health and safety law suitably place responsibility in an appropriate way on those that
create risk? If not what changes would be required?
51 The HSWA places duties on employers, employees, the self-employed, designers, manufacturers,
importers and suppliers, those who control premises and regulators. We feel this review should take
the opportunity to recommend strengthening the existing framework in a number of areas, without
creating new regulations, for example, making directors’ implied duties explicit; defining OSH
assistance competence requirements; including an explicit duty for employers to investigate workrelated accidents; requiring serious work-related road traffic accidents to be reported under
RIDDOR; and putting a reminder on ‘fit notes’ for employers to report work-related accidents.
Our rationale is as follows:
a

Explicit directors’ duties – given the essential leadership role of directors and their equivalents
for setting direction, priorities and culture within organisations, we believe their implied health
and safety responsibilities should be made explicit. IOSH was pleased to assist with the
production of ‘Leading health and safety at work’ (INDG417) guidance for directors, issued by
HSE and Institute of Directors in 2007. However, while we understand awareness has risen,
implementation remains at baseline levels and is generally low.58 A 2005 study found that a
majority of director and manager respondents agreed that defining duties in law would be
useful and a significant minority thought an increase in disqualifications would increase board
level health and safety direction.59 We believe it would be helpful to specify the duties of
directors and their equivalents in existing legislation (eg HSWA and/or MHSWR). In an
international study of nine different countries /jurisdictions, seven had legal requirements that
imposed positive safety obligations on directors or senior managers of companies. None of the
survey respondents suggested that the imposition of directors’ duties had resulted in ‘director
flight’ or excessive ‘risk aversion’ (though this was not explicitly asked).60

b

Defining competent assistance – employers are required to ‘appoint one or more competent
persons to assist’ with health and safety. Ideally, this will be available in-house from an
employee, but some organisations may need or prefer external help from a consultant (or use a
combination of in-house and external expertise). Unfortunately, the guidance on how to
identify competent advice, supporting the MHSWR, is insufficiently clear.61 Regrettably, this has
meant that individuals lacking relevant qualifications, experience and professional membership
can operate as consultants. IOSH, employers, regulators and BRE have all expressed concern
about this situation and this has led to the establishment of a national directory of accredited
consultants (OSHCR), which we welcome as a step forward and have been closely involved in.
However, the failure to properly define competent health and safety assistance in the guidance
accompanying MHSWR remains an unresolved issue that we believe should be addressed
(please also see paragraph 19).

c

Duty to investigate work-related accidents – though there is an implied duty to investigate
accidents (as duty holders need to ensure their risk assessments and controls are valid and to
reduce risks); we believe it would be helpful if this became an explicit duty to help ensure that
causes are established and lessons learned.

d

Reporting work-related road traffic accidents – it has been estimated that up to a third of all
road traffic accidents involve somebody who is at work at the time. It is important that these
are reported under RIDDOR because this will help ensure that employers investigate the causes
and prevent recurrences; that road risk management is included in the organisational
performance statistics and improvement targets; and that there is greater regulator and
government focus on their prevention and appropriate enforcement action can be taken (please
also see the IOSH Management of Occupational Road Risk policy statement).62
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e

Reminders on ‘fit notes’ – the newly designed ‘fit note’, with its focus on work-related issues,
has provided an opportunity to help remind employers of the requirement to report serious
work-related accidents to the authorities. A short note could be placed on the ‘fit notes’ to
that effect. It is important that we seek to improve levels of reporting; given that the last
figures suggest only 43% compliance.63 The regulators need this information if they are to
monitor trends and identify areas that require further resources. It is also key intelligence for
prioritising enforcement activity.

Conclusion
IOSH believes the current health and safety regulatory system with its inbuilt proportionality and
flexibility has much to commend it and should be supported and also strengthened in certain areas.
We recognise that businesses can struggle to cope with the multitude of demands made on them, but
stress that health and safety regulation isn’t about myths or paperwork and actually saves money, as
well as lives. Since HSWA, the number of health and safety regulations on the statute books has
reduced by around half. We believe other areas of law that impact business could learn from the way
in which health and safety is regulated.
Good employers will acknowledge that looking after their people is looking after their business.
IOSH is pleased to provide a lot of free support to help them and our members work closely with
bosses and workers across the UK, agreeing the sensible steps to be taken.
And others need to play their part too. Our education and training system needs to deliver risk
management as a basic life skill, so that Britain can become a truly risk intelligent and successful
society. Commentators and those working with business need to take a balanced and responsible
approach. And government needs to recognise and promote occupational health and safety as integral
to the country’s public health, prospects and prosperity.
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Appendix 1 – Executive summary from IOSH member
survey, using the Löfstedt Review question-set
In order to obtain IOSH member views to help inform the IOSH submission, we converted Professor
Löfstedt’s call for evidence question-set into an online survey and made it available to the IOSH UK
membership at the end of May 2011. We received 228 responses, which included a greater
preponderance of Chartered and Graduate members than our overall membership profile; and also
included non-practitioner IOSH members.
Given the modest response rate and non-representative nature of the respondent group – caution
must be exercised in interpreting the findings. While they are interesting and provide a useful sample
of membership views, they are individual views and not necessarily those of IOSH.
Responses were codified and quantified. In answer to the review questions, members cited 40
regulations and approved codes of practice they felt had significantly improved health and safety and
should not be changed, with the top 4 being Management of Health and Safety at Work Regulations;
Work at Height Regulations (WAH); Construction (Design and Management) Regulations (CDM);
and Provision and Use of Work Equipment Regulations
The top 4 cited for simplification were Control of Substances Hazardous to Health Regulations
(COSHH); CDM; Health and Safety (Display Screen Equipment) Regulations (DSE); and WAH
And the most commonly suggested mergers were PUWER with Lifting Operations and Lifting
Equipment Regulations; DSE with Manual Handling Operations Regulations or both of these with
the Workplace (Health, Safety and Welfare) Regulations; COSHH with all other bio-chemical related
Regulations; Safety Representatives and Safety Committees Regulations with the Health and Safety
(Consultation with Employees) Regulations and Offshore Installations (Safety Representatives and
Safety Committees) Regulations; and Construction (Head Protection) Regulations with CDM or
Personal Protective Equipment at Work Regulations
Twenty one different regulations and approved codes of practice were suggested for abolition, most
by single respondents, with only DSE proposed by double figures, because it was felt not to have kept
pace with technology.
Most did not think there were regulations that had added significant burden, but with limited impact
on health and safety. Most supported ‘reasonably practicable’ calling it ‘vital’ or ‘essential’; though a
minority thought it caused uncertainty. And over 13% thought compensation was driving
inappropriate legislation, not the regulation or approved codes of practice themselves.
The majority felt there was no evidence of gold-plating of transposed law, with small numbers
thinking there had been instances of under-transposition and that insurers could lead organisations to
gold-plate.
Though around 40% felt how health and safety law places responsibility on risk creators was
currently appropriate, there were suggested changes including directors to have legally explicit duties;
employees’ duties to be strengthened; and stronger enforcement.
General suggestions included:
•
•
•

tackling the so-called ‘compensation culture’
a broad set of regulations with sector-specific approved codes of practice
improved risk education by incorporating health and safety into the curriculum.
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Appendix 2 – Some sector- or hazard-specific
evaluations commissioned by HSE
CDM
CRR158, 1997:7 the principle conclusion was that it was too early to quantify the cost and benefits of
implementing the regulations. However, the results showed the majority believed CDM had led to greater
health and safety awareness in construction; longer-term, would yield business and efficiency benefits as
well as improvements in health and safety; and that the health and safety plan was an important and
useful document. Concerns were that the cost and role of the Planning Supervisor for some projects as the
excess amount of paperwork sometimes created, particularly when assessing health and safety
competence.
RR845, 2011:8 the pilot evaluation showed there are positive signs in terms of CDM 2007 meeting its
objectives, with evidence of three being met and two partially met. However, some respondents have
concerns about the effectiveness of CDM 2007 in: minimising bureaucracy; bringing about integrated
teams; bringing about better communications and information flow between project team members; and
better competence checks by organisations who appoint other duty holders. On balance, the respondents’
views on CDM were positive, as the benefits were viewed as moderate, while the costs were viewed as
moderate or lower.

HSE paper to CONIAC, 2011:9 the evaluation measured CDM 2007 against five criteria endorsed by
the then HSC in 2006. The evaluation has identified CDM 2007 is an improvement against the 1994
regulations when measured against all five criteria.

COMAH
RR092, 2003:10 a survey suggested that 90% of establishments questioned had made some changes to
their arrangements for managing major accident hazards as a result of the introduction of COMAH.
55% said that the changes would not have happened or would have taken longer without the
introduction of COMAH. The financial impact of COMAH was thought to be excessive by 49% of
respondents but 26% were broadly happy with the costs.

RR343, 2006:11 while finding it was clear there were potentially very significant benefits to be obtained
from the avoidance of major hazard accidents and their consequences, the authors were unable to
establish reliably whether COMAH is leading to a reduction in these risks, and what the magnitude of
any such reduction might be.

Confined spaces
HSC Board paper HSC/04/121:12 the findings were that the regulations and ACOP are fit for purpose
and need no alteration. However, HSE needs to continue to work with industry to raise awareness of the
risks of working in confined spaces and ways of promoting good safety practice to prevent deaths and
injuries.

Employers’ liability compulsory insurance
RR188, 2003:13 summary of study findings was that insurers representing about 80% of the ELCI
market reported an increase in the number of ELCI policies between 2002 and 2003. There was no
significant evidence of claims against uninsured employers. Conclusions were that while there have been
difficulties getting ELCI and that the cost has become an issue, there is no consistent evidence of a
compliance problem.

First aid
RR069, 2003:14 the survey process established that first aid awareness and penetration in workplaces
was good, with the principal objectives of the regulation having very wide appeal. Compliance however
was found to be in more ‘in spirit’ rather than to the letter of the regulations. This exposed some
important deficiencies in the format and content of the guidance and in the proportionality of the current
regulatory requirements for lower risk employees. Recommendations are made regarding the development
of the regulations and associated guidance and on the frequency and length of first aid training.
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HSC Board paper HSC/04/33:15 this is the first full review and evaluation of the regulations since
they were introduced. The paper author concludes that the overall message is that there is no need for
major revisions to the current form of regulatory framework; and that these findings complement the
positive findings of prior research reviewing the efficacy of the regulations (RR069). While
acknowledging there had been some call for changes to regulation or approved code of practice, these
were assessed as mostly minority views or the responsibility of other government departments.
Manual handling
RR346, 2001:16 the first evaluation in 1996 found that employers had accepted the need to control
manual handling risk and found the ergonomic approach appropriate, with HSE guidance material
regarded positively. This second evaluation was commissioned to follow-up on the continued impact.
The authors conclude that since their introduction, the regulations seem to have had only a minor
effect on the number of accidents reported to enforcing authorities. The main points from stakeholder
interviews included a feeling that greater consistency has been adopted by larger organisations than
SMEs. The most commonly quoted factors that motivate organisations to take action were fear of
compensation claims, fear of enforcement and moral duty.

Nanotechnology
HSE review of the adequacy of current regulatory regimes, 2006:17 the overall conclusion
reached is that the principles of the existing regulations and the interconnections between them are
appropriate and applicable to nanomaterials. The authors perceived no need to fundamentally change
the regulations themselves, nor to introduce new regulations. However, there are important issues
which require attention if, in reality, the current and foreseeable future general regulatory framework
is to operate effectively in relation to nanomaterials. Areas to be considered:
•
•
•
•

gaps in knowledge
newness of nanoparticles
EU legislation
Globally Harmonised Scheme.

Noise
CRR116, 1996:18 the main benefits are expected to accrue to individuals not employers, through the
reduction of hearing loss. There should also be wider social benefits (eg to healthcare and benefits
systems) and the costs on enforcers will be small compared with those on employers. Secondary costs
and secondary benefits are assumed to cancel each other out. Estimation of benefits is difficult
because of the long latency period.

Railways
RR192, 2004:19 The evaluation of RSCR costs and benefits were judged according to two criteria;
the costs to industry to meet RSCR requirements are not in gross disproportion to the benefits
gained; and the costs do not exceed (or are similar) to the attributed monetary benefits. On both
these criteria, this evaluation concluded that the RSCR can be considered to represent ‘value for
money’.

‘Six-Pack’
CRR177, 1998:21 the main findings were that approximately half of British organisations had heard
of the regulations and three quarters of these think that the regulations they know of apply to them.
This proportion was higher in large industrial organisations. Of those organisations which had heard
of the regulations, most (70-80%) reported that they have now undertaken risk assessments and half
had done so for the first time since the regulations were introduced. Approximately 60% of
organisations had not experienced problems in undertaking risk assessments. Of those which had, the
main problems were difficulties in identifying the hazards and the time taken to complete the
assessments. Three quarters of the organisations now provide more health and safety information and
almost half now provide more health and safety training than they did before the regulations were
introduced. General feeling by organisations was that the benefits outweighed the costs.
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Work at height
RR521, 2007:22 the study indicates that the regulations have started to have an impact in a number
of areas. A large percentage of managers reported that changes to the way work at height was
managed had been made in the last year, and this was observed by a number of inspectors. The
removal of the two metre rule has also started to have an impact although inspectors were not sure
that duty holders are aware or understood what this actually meant in practice.

Work equipment
RR125, 2003:23 this concludes that there is a reasonable level of awareness and compliance with the
regulations, which are regarded to be an improvement over previous regulations and offer benefits
such as improved equipment safety and flexibility. Many of the new requirements for seatbelts, etc.
only came fully into force in December 2002 and the full benefit has not been seen in a reduction in
injury rates. Similarly, there are no apparent changes in defect rates or productivity; however, few
firms appear to have taken advantage of the flexibility offered by the regulations to change practices.
Improvements could be made such as clarification of “competent” person and the meaning of
thorough examination/inspection.
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About IOSH
Founded in 1945, the Institution of Occupational Safety and Health (IOSH) is the largest body for
health and safety professionals in the world, with around 39,000 members in over 85 countries,
including around 13,000 Chartered Safety and Health Practitioners. Incorporated by Royal Charter,
IOSH is a registered charity, and an ILO international NGO and CIS collaborating centre. The IOSH
vision is:
“A world of work which is safe, healthy and sustainable”
The Institution steers the profession, providing impartial, authoritative, free guidance. Regularly
consulted by government and other bodies, IOSH is the founding member to UK, European and
International professional body networks. IOSH has an active research and development fund and
programme, helping develop the evidence-base for health and safety policy and practice. Summary
and full reports are freely accessible from our website. IOSH publishes an international peer-reviewed
journal of academic papers twice a year entitled Policy and Practice in Health and Safety. We have
also developed a unique UK resource providing free access to a health and safety research database,
as well other free online tools and guides, including award-winning websites for business start-ups
and young people; an occupational health toolkit; and a risk management tool for small firms.
IOSH has 30 banches in the UK and worldwide including the Caribbean, Hong Kong, Isle of Man,
Middle East, the Republic of Ireland and Singapore, 17 special interest groups covering aviation and
aerospace; communications and media; construction; consultancy; education; environment; fire risk
management; food and drink; hazardous industries; healthcare; international; offshore; public
services; railways; retail and distribution; rural industries; and safety in sports grounds. IOSH
members work at both strategic and operational levels across all employment sectors. IOSH
accredited trainers deliver health and safety awareness training to all levels of the workforce from
shop floor to managers and directors, through a licensed trainer network of more than 1,350 trainers.
We issue around 120,000 certificates per year.
For more about IOSH, our members and our work, please visit our website at www.iosh.co.uk

Please direct enquiries about this submission to:
Richard Jones, Head of Policy and Public Affairs
Murray Clark, Research and Technical Officer
The Grange
Highfield Drive
Wigston
Leicestershire
LE18 1NN
Tel: 0116 257 3100
Email: richard.jones@iosh.co.uk or murray.clark@iosh.co.uk

IOSH
The Grange
Highfield Drive
Wigston
Leicestershire
LE18 1NN
UK
t +44 (0)116 257 3100
f +44 (0)116 257 3101
www.iosh.co.uk

IOSH is the Chartered body for health and safety
professionals. With more than 39,500 members
in 85 countries, we’re the world’s largest
professional health and safety organisation.
We set standards, and support, develop and
connect our members with resources, guidance,
events and training. We’re the voice of the
profession, and campaign on issues that affect
millions of working people.
IOSH was founded in 1945 and is a registered
charity with international NGO status.

Institution of Occupational Safety and Health
Founded 1945
Incorporated by Royal Charter 2003
Registered charity 1096790

