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EMPLOYERS LIABILITY INSURANCE

This is a legal requirement under the Employers’ Liability Act 1969 
and protects employees in the event of workplace injury work-
related illness.

Subject to legal liability, a typical policy covers:

• Damages for the employee (limit generally £10m).

• Legal costs.

• Compensation for court attendance.

Employers’ and Public Liability policies are generally placed with the 
same insurer for consistency.



EMPLOYERS’ LIABILITY INSURANCE

Who does the EL policy cover?

• Full time and part time employees.

• Self-employed contractors working under supervision or control.

• Temporary or agency staff.

• Apprentices and trainees.

• Volunteers.



LIABILITY CLAIMS

Employers’ and Public Liability claims are generally brought under 
the tort of negligence in civil law. Based largely on the principles of 
Donoghue v Stevenson (1932), which established that:

“You must take reasonable care to avoid acts or omissions, 
which you could reasonably foresee would likely injure your 
neighbour.” 

Lord Aitkin



LIABILITY CLAIMS

The burden of proof for civil law claims is lower than it is for criminal 
law:

Criminal Law – ‘beyond reasonable doubt’

Civil Law – ‘the balance of probabilities’

As a consequence, an accident in the workplace may not result in a 
criminal prosecution but it does not necessarily mean that a civil 
claim by the injured party would be unsuccessful.



LIABILITY CLAIMS

In order to prove negligence, three basic conditions must be met:

• A duty of care exists.

• The duty of care was breached.

• The breach of duty caused injury and/or damage.

In virtually all Employers’ Liability claims, it would be very difficult to 
argue that a duty of care did not exist.



LIABILITY CLAIMS

Possible elements of a claims defence against an Employers’ 
Liability claim:

• Did a breach of duty occur?

• The injury was suffered outside working hours.

• The injury occurred away from the workplace.

The defence may also include an argument that there was 
contributory negligence on the part of the injured party. If successful, 
damages may be reduced by the extent to which the court considers 
the injured party has contributed to the incident.



LIABILITY CLAIMS

A successful Employers’ Liability claim for damages would typically 
comprise the following elements:

• General damages for any pain, suffering and loss of amenity.

• Special damages, such as additional monetary costs incurred by 
the claimant.

• Claimant’s legal costs.



LIABILITY CLAIMS

In recent years, there has been growing concern at the number of 
civil claims:

“A damaging compensation culture has arisen, as if people can 
absolve themselves from any personal responsibility for their 
own actions, with the spectre of lawyers only too willing to 
pounce with a claim for damages on the slightest pretext.”

Lord Young

In recent years, a number of reforms to the justice system have 
been introduced to limit the reduce the amount of new litigation and 
to reduce legal costs associated with such claims.



CLAIMS PROTOCOLS

One of the most significant changes in recent years has been in 
relation to the claims process including the introduction of the 
Claims Portal. This is aimed particularly at non-complex and low 
value claims.The main features are:

• Strict timetables for acknowledgement of the Letter of Claim and 
resolving liability.

• Requirements for submission of defence documentation within 
stipulated timelines.

• Fixed legal fees.

Any failure to comply with the timelines will lead to a claim falling 
outside the Portal potentially resulting in increased costs. 



CLAIMS DEFENCE

The defence of an Employers’ Liability will require high standards in 
the following areas:

• Accident reporting and investigation.

• Claims protocols and strategies.

• Documentation.

• Safety training and communication.

• Management and supervision.



ACCIDENT REPORTING & INVESTIGATION PROCEDURES

Following an accident, key elements are:

• Prompt reporting of all accidents and near misses.

• Full details of the incident and injuries to be recorded.

• Accident investigations undertaken by trained staff.

• Witness statements, including negative statements.

• Documented reports with supporting evidence.

• Review of relevant documentation, such as risk assessments and 
safe systems of work.



CLAIMS PROTOCOLS & STRATEGIES

Key features include:

• Management of claims to be undertaken by staff trained in 
protocols.

• An agreed strategy for dealing with claims with insurer and 
insurance broker.

• Discussions around ‘defendable’ claims.

• Identification of potentially fraudulent claims.

• Post-claims reviews to identify areas of weakness.



DOCUMENTATION

If it isn’t documented it didn’t happen…

The provision of relevant documentation is vital to any claims 
defence. Key documents include:

• Risk assessments

• Safe systems of work

• Accident investigation reports

• Training records

• Occupational health records

• Inspection records



DOCUMENTATION

Given the range of documentation that a claimant’s solicitor may 
request, a formal document retention policy should be in place. The 
main considerations are:

• Limitation period – generally 3 years from the date of incident of 
date of knowledge of the incident.

• For under 18’s, the limitation period commences on the 18th

birthday.

• Illness claims limitation commences from the date of knowledge 
of the disease. Consider 40-year retention for relevant 
documents on disease claims.

Consider hard and soft copies of documentation.



SAFETY TRAINING & COMMUNICATION

Deficiencies in the provision of safety training is a common feature 
of a successful Employers Liability claim. Key elements of a defence 
include:

• Induction training covering: employee’s responsibilities; 
workplace hazards; site rules; emergency and first aid 
arrangements.

• Records of an employee’s qualifications.

• Information and training on relevant risk assessments and safe 
systems of work.

• Training matrix and planned refresher training. 



SAFETY TRAINING & COMMUNICATION

It is important that employers are able to evidence that training 
provided to staff is effective. From a claim defensibility perspective, 
there is a requirement to:

• Prove that training has been provided.

• Evidence that the employee has understood the content of any 
training provided.

• Demonstrate that the frequency of refresher training is 
appropriate.

• Identify any additional training and information that has been 
provided, such as toolbox talks.



MANAGEMENT & SUPERVISION

It is important that the employer is able to demonstrate that 
employees are suitable managed and supervised within the 
workplace. This may be difficult to prove, but key features will be:

• Appropriate training provided to managers and supervisors.

• Recorded workplace inspections.

• Issues highlighted in accident investigations are acted upon.

• Suitable disciplinary procedures in place.



QUESTIONS



DISCLAIMER

Insurance Brokers is a division of Griffiths & Armour, a partnership which is authorised and regulated by the Financial Conduct Authority. Risk management services are not

regulated by the Financial Conduct Authority. This document does not provide legal advice and is not a substitute for obtaining specific legal advice in order to protect the

interest of your business. Should you require legal advice on any of these matters, please contact your legal adviser. It is intended only to highlight issues that might be of

interest to Griffiths & Armour clients. The contents of this document are based primarily on the legal position under English law and may be subject to change. Further, more

detailed advice may be appropriate in relation to other jurisdictions in which you work. Where links to third party websites are provided, we accept no responsibility for their

content. © Griffiths & Armour.
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