8 DECEMBER 2021

LEGAL UPDATE
IOSH Chiltern Branch
Alison Newstead and Kizzy Augustin

Overview
•

•

Legislation – what’s new?
• Covid-19 - workplace compliance
• Litigation risk & claims
• Scrutiny of the HSE
• The Fire Safety Act 2021
• The Building Safety Bill

• Mental wellbeing / ISO 45003
• Claims arising from stress at work
• What is covered?

•

Legal Approaches to Wellbeing
and Mental Health
• HSE’s approach to mental health
and wellbeing
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The Right to Disconnect?
• Is there a right to disconnect from
work?
• Global approaches
• How to switch off when WFH

Legislation Update –
what’s new?
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Covid 19 – workplace compliance
• Omicron variant and impact on the workplace

• ‘Hybrid’ working / working from home
• Look at your existing employer (and employee) obligations
• Does Omicron increase the likelihood of mandatory
vaccinations?
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Litigation Risk / Claims
Kubilius v Kent Foods Limited
• Employer fairly dismissed an employee who refused to wear a face mask when visiting a
customer's site in May 2020
• Company's mask policy was clear - reasonable grounds that claimant's actions equated to
misconduct
Rodgers v Leeds Laser Cutting Ltd
• Dismissal of employee who would not return to work until after lockdown was not automatically
unfair
• Tribunal found that a reasonable belief in ‘serious and imminent’ workplace danger could not
be shown
In both cases: Policies and procedures had been properly implemented and Government
guidance had been followed, but only a matter of time for H&S angle
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Scrutiny of the HSE
Department of Work and Pensions Select Committee – March 2021:
• Trade Unions vs HSE: diametrically opposing views on the regulator's
activities over the last 12 months
TUC: approx. 14,500 people of working age had lost their lives & HSE had
issued just 2 PN’s and 235 IN’s over COVID failures
• 'significant' occupational risk rather than a 'serious' one
HSE: boosted presence by hiring spot checkers
Low enforcement figures because compliance levels with COVID-19
guidance were unusually high
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The Fire Safety Act 2021
• Passed on 29 April 2021 (not yet in force)
• Clarifies and extends the scope of the Regulatory Reform (Fire Safety) Order
2005 (RRO) to the following parts of a multi-occupied residential buildings:
• the building's structure, external walls and any common parts.
• The external walls include doors or windows in those walls, and
anything attached to the exterior of those walls, e.g. balconies and
cladding.
• all doors between the domestic premises and common parts
• Responsible Person – who is in control?
• Requires update of the risk assessment
8

The Building Safety Bill

5 parts and a series of schedules:

New set of regulations proposed for
higher-risk, multiple occupancy
residential buildings of 18 metres or
more in height, or 7 or more storeys
(whichever figure is reached first) – but
now wider in scope

• The regulator and its functions
• Amends to the Building Act 1984
• Definition of ‘Higher Risk Buildings’
• Supplementary and general
• Construction products regulations
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The Building Safety Bill provisions
Aim of the bill: designed to achieve greater accountability for fire and structural safety
issues throughout the complete lifecycle of a building
Which buildings?: addresses the risks posed by 'higher risk' buildings, but some
sections have wider application:
more than 18m from ground level or at least seven storeys
properties with at least two residential units, care homes and hospitals are to be
included;
Who is responsible?: Additional responsibility for existing CDM duty holders,
including PD and PC. Also new in-occupation roles for higher-risk buildings:
• Accountable Person (AP): typically the person / organisation that is responsible
for common parts of the building - responsible for the fire and structural safety of
higher risk buildings
• Building Safety Manager (BSM): appointed by the AP, the BSM is responsible
for the day to day management of fire and structural safety.
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The Building Safety Bill provisions
What is the “Golden Thread?”
Gateway 1: planning authorities will require a Fire Statement to ensure that fire safety
considerations have been incorporated into design proposals.
Gateway 2: the Building Safety Regulator will require information to show how the
development, once built, will comply with Building Regs
Gateway 3: akin to final certificate stage and applies once construction is complete assessment to ensure the work has been carried out in compliance with the law
Building Safety Regulator: responsibility of the HSE with serious consequences for noncompliance - new more stringent regime for higher risk buildings and drive improvements in
building safety in all buildings

When? Mid 2022 before the Bill becomes law - bulk of the changes will be in place by
October 2023 (except Gateway 1 – in place from 1 August 2021)
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Legal Approaches to
Wellbeing and Mental
Health

The Criminal Context – HSE’s approach
•

H&S considerations to take into account - ensure legal compliance
• HSE’s approach to work related stress
• Practical tips for employers

• Relevant cases involving workplace stress and wellbeing issues:
• e.g. Renown Consultants Limited (2020)
•

HSE’s Working Minds campaign
workright.campaign.gov.uk/campaigns/workingminds

ISO 45003 – Psychological Safety
•

First global standard giving practical guidance and a framework for how
organisations can manage psychosocial risks and embed psychological
safety to better support employees

•

Focuses on the “mental health” and “wellbeing” aspects of health and safety

•

Not designed to replace existing initiatives - unite existing measures to better
support employees:
• Prevent work-related injury
• Promote wellbeing at work within an occupational health and safety
management system

No ISO 45003 certification - compliance will assist with ISO 45001 compliance

Claims Arising from
Stress at Work

Employer’s Duties
Common law
duty to take
reasonable care
of health and
safety of
employees in the
workplace

Breach of duty

Injury Caused

Injury must be
foreseeable
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Liability
£
Reputation
Morale

How is a
Breach of Duty
Identified?

•

Employee must identify the breach of
duty of care which gives rise to the injury

•

Claims arise if employee subject to
excessive workload, long hours or
bullying

•

Employee not required to resign

•

Appropriate support and monitoring may
avoid a breach
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What Injuries are covered?

Stress
Physical Disorder

Psychiatric Injury
(different to “being
stressed”)

(e.g. Ulcers, hyper-tension,
heart disease)
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Harding v. The Pub Estate Company [2005]

• “The courts have become increasingly familiar in recent years
with claims by employees for damages for personal injuries
caused by stress at work. Most of these cases are concerned
with psychiatric injury. But to my mind it makes no difference
to the issue of liability that the injury in fact suffered…was a
heart attack rather than a psychiatric breakdown.”
•

Scott Baker LJ
19

Study: ‘’Psychosocial work exposure and health outcomes’’ *

‘’ … significant
associations were found
between job, high strain
and long working hours
as exposures and
coronary heart disease,
stroke and depression as
outcomes …’’

‘’…the associations
between psychosocial
work factors and
cardiovascular diseases
and mental disorders
were in general
significant …’’

* Published in the Scandinavian Journal of Work, Environment & Health, 2021
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What amounts to a psychiatric Injury?
“Many, if not all, employees are liable to suffer… stress,
anxiety, loss of confidence and low mood. To suffer such
emotions from time to time, is a normal part of human
experience. It is only if they are liable to be suffered to
such a pathological degree as to constitute a
psychiatric disorder that a duty of care to protect them
can arise.”
Rorrison v West Lothian College [2000]
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• Point at which “stress” becomes psychiatric injury may be
difficult to identify
• Common emotions felt from time to time are not covered

• Usually depression, anxiety, PTSD
•

Subject to medical diagnosis against recognized criteria
(WHO / American Psychiatric Association)
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Was the Injury
Foreseeable?

•

Was
the
foreseeable?

•

Fact specific.

•

Was the employer put on notice that
employee vulnerable or struggling to
cope?

•

Question for the Court: Whether a
harmful reaction to the breach of duty
is reasonably foreseeable in the
individual employee concerned
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injury

reasonably

Many, alas, suffer breakdowns and depressive illnesses and a significant
proportion could doubtless ascribe at least some of their problems to the strains
and stresses of their work situation: be it simple overworking, the tensions of
difficult relationships, career prospect worries, fears or feelings of discrimination
or harassment to take just some examples. Unless, however, there was a
real risk of breakdown which the Claimant’s employer ought reasonably
to have foreseen and which they ought properly to have averted, there
can be no liability
SIMON BROWN LJ: GARRETT V LONDON BOROUGH OF CAM DEN [2001]
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Factors relevant to foreseeability
Relating to employee’s work
•

Nature and extent of workload (exceeding 48hrs in Working Time Regulations – Not
necessarily determinative that was injury foreseeable)

•

Is workload more than normal for particular job?

•

Is workload particularly intellectually/emotionally demanding for employee?

•

Unreasonable demands when compared to colleagues in comparable roles?

•

Indication that other employees with comparable jobs are suffering harmful levels of
stress?

•

Abnormal level of absenteeism in same job/department?

•

Organisational changes/cut backs increasing levels of work?
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Factors relevant to forseeability
Relating to employee
•

Has employee given indication that their health is at risk?

•

Is the employee known to have a particular problem or vulnerability?

•

Has employee already suffered illness relating to stress at work?

•

Has employee suffered frequent or prolonged absences that are
uncharacteristic? Could they be attributable to stress?

•

Has employee (or peers) made complaints or given warnings about
stresses they are working under?
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•

Is there a causal link between the workplace
stress and the injury alleged?

•

Did breach make a material contribution to the illhealth?

Dickens v 02 Plc [2009]

Causal Link?

•

Employee promoted

•

Unable to cope with ordinary demands of role

•

Promised training not given

•

Psychiatric ill-health was reasonably foreseeable
and caused by employer

MacLennon v Hartford Europe Ltd [2012]
•

Alleged chronic fatigue syndrome due to
workplace stress

•

Medical evidence failed to establish causal link

•

Claim failed
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Damages awarded?
Factors which will be taken into account:

I.

Person’s ability to cope with life, education, work

II. Effect on relationship with family, friends, those in close
contact

III. Extent to which treatment would be successful
IV. Future vulnerability
V. Prognosis
VI. Whether medical help sought
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Injury

Award Range(£)

Severe
 Marked problems factors (i)-(iv)
 Prognosis very poor

51,000-108,000

Moderately Severe
 Significant problems factors (i)-(iv)
 Prognosis much more optimistic eg. Work related stress resulting in a
permanent or long-standing disability preventing a return to comparable
employment

17,900-51,460

Moderate
 May have been problems associated with factors (i)-(iv) marked improvement
 Prognosis is good
 Work related stress may fall into this category if symptoms are not prolonged.

5,500-17,900

Less Severe

 Level of award will take into account length of period of disability and extent to
which daily activities/sleep are affected
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1,440-5,500

Are claims costly?
• NHS Highlands – Culture of bullying
• October 2021 reported settlements totaling
£3.4m for bullying claims
• 150 Claimants
• Two claimants awarded £60,000-£95,000
• 61 cases awarded £5,000-£15,000
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Other types of claims?
Breach of Contract/
Constructive orUnfair
Dismissal

Protection From
Harassment Act

Equality Act
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Good News !
research*
ANSWER

QUESTION

Have you seen a change to
employee mental health
and well being support in
your organization since the
start of the pandemic?

36% - It has got better
50% - It has stayed the same
9% - It has got worse
6% - Don’t know

*Commissioned by YouGov
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The Right to Disconnect
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On call 24/7?
Aviva Study 2021*
Reality

Result?

48%

‘’I always/often check my emails after working hours’’

48%

‘’I am troubled that work interferes with my personal and home
life’’

52%

‘’The boundaries between my home and work life are becoming
increasingly blurred’’

66%

‘’I often neglect my physical health through being too busy at
work’’

65%

‘’I often neglect my mental health through being too busy at work’’

* Thinking in the Age of Ambiguity: Building Resilience For the new realities of work
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• RSPH Survey – 2020

• 56% respondents – Working from
home makes it harder to ‘switch off’ at
the end of the day
‘’ One of the most widely reported
negative impacts of working from home
was the struggle to separate work and
home life’’
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Is there a right to disconnect?

Global Approaches
Argentina
Right to disconnect from digital services outside
working hours/during leave of absence
Law 27/555

Slovakia

Labour Code

Right not to use work equipment during
holiday and rest times
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Global Approaches

France

•
•

Right to Disconnect
Company to agree with workers on right to disconnect

•
•

Right to disconnect for remote workers (2016)
Right of employees working remotely to disconnect from IT
tools used to carry out work (2021)
Also sectorial and company level collective agreements
providing for right to disconnect

Labour Code “El Kharmin Law’’
Law 2016/1088

Italy
•
Law 81/2017
Law 6/2021
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Global Approaches

Spain

Belgium

•
•
•

Right to disconnect
Sectorial and company level collective agreements
Case law November 2020: Employees right to disconnect
does not prevent employers from requesting employees to
provide services outside their normal working hours

•
•
•

Legislation does not grant a general ‘right to disconnect’
Right to address and discuss issues
Each employer must consult with employees about
disconnecting and the use of digital communication tools
Measures confirmed in company rules

•
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Global Approaches
India

•
•

Right to Disconnect Bill proposed 2018
Bill did not pass

•

February 2017 – Department of Labour announced workers
may disregard work– related communications outside of
work hours and not subject to disciplinary action
4 years later – legislation not in place

Right to Disconnect Bill

Philippines

•
House Bill 4721
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No current right to disconnect

Germany

UK

• No legal right to disconnect
• Companies leading the way with disconnecting
policies
e.g. Volkswagen/Daimler: Servers do not send
emails outside of office hours

No current legal right to disconnect
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• 2021 Manifesto
• Call for statutory right for workers to disconnect and create
‘’communication free’’ time in their lives
• Wants Government to enact new protections to enable
workers to disconnect

• No mention of the Employment Bill in Queen’s Speech
• Expectation of extension of a number of measures to
extend and protect workers rights
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EU Level

• 2021 recommendation from European Parliament to
European Commission
• Directive proposed: Oblige Member States to
establish detailed arrangements to enable
employees to exercise their right to disconnect and
sanctions for breach
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Global Policy
• Multi-national employers - consistent policies?

• Needs respect, understanding and buy-in from
management and colleagues across time zones and
countries
• Difficulties with “broad brush”/one size fits all
approach
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Schedule an
after work
activity

Let’s
disconnect!

Switch off literally!

Create
boundaries

Set a routine
Take regular
breaks
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